	
	
	




DATED											20[	]



(1) [EMPLOYER]
-and-
(2) [CONTRACTOR]



CONTRACT
relating to 
[                                     ]
incorporating the conditions of the JCT Design 
and Build Contract 2016 Edition








	
	
	








AGREEMENT
THIS CONTRACT is made on	20[	]
[bookmark: bmParticulars]BETWEEN: 
[bookmark: bmPartiesLower][bookmark: _Hlk182841142](1)  	[GOVERNING BODY OF [THE SCHOOL]] OR [INSERT DETAILS OF THE TRUST] of [			] (the “Employer”) which expression shall include all successors in title and permitted assigns); and]
(2) 	[CONTRACTOR] (company number [	]) whose registered office is situated at [ 	] (the “Contractor”)
RECITALS
Whereas:
	First
	the Employer wishes to have the design and construction of [insert the nature of works] carried out at [insert site address] (the “Works”) in accordance with the conditions of JCT Design and Build Contract 2016 including sections 1 to 9 and the Schedules annexed thereto subject to the additional clauses and further amendments set out in Appendix 1 to this Contract (hereinafter referred to as the “Conditions”) and this Agreement (including the Recitals, Articles and Contract Particulars) and the Employer has supplied to the Contractor documents showing and describing or otherwise stating his requirements (the “Employer’s Requirements”); 

	Second
	in response to and having examined the Employer’s Requirements the Contractor has supplied to the Employer:
	documents showing and describing the Contractor’s proposals for the design and construction of the Works (the “Contractor’s Proposals”); and
	an analysis of the Contract Sum (the “Contract Sum Analysis”);

	Third
	the Contractor has examined the Employer’s Requirements and subject to the Conditions, is satisfied that the Contractor’s Proposals and the Contract Sum Analysis meet the Employer’s Requirements and has also agreed to accept full responsibility for any design contained in the Employer’s Requirements;

	Fourth
	for the purposes of the Construction Industry Scheme (CIS) under the Finance Act 2004 the status of the Employer as at the Base Date is that stated in the Contract Particulars;

	Fifth
	the division of the Works into Sections is shown in the Employer’s Requirements or in such other documents as are identified in the Contract Particulars;

	Sixth
	where so stated in the Contract Particulars, this Contract is supplemented by the Framework Agreement identified in those particulars;

	Seventh
	whether any of Supplemental Provisions 1 to 12 apply is stated in the Contract Particulars.



ARTICLES 
IT IS HEREBY AGREED as follows: 
	1.

	CONTRACTOR’S OBLIGATIONS 
The Contractor shall carry out and complete the design for the Works and carry out and complete the construction of the Works in accordance with the Contract Documents and agrees to accept responsibility for any design contained within the Employer’s Requirements.

	2.

	CONTRACT SUM
The Employer shall pay the Contractor at the times and in the manner specified in the Conditions, the VAT exclusive sum of [			] pounds (£[			]) (the “Contract Sum”) or such other sum as shall become payable under this Contract.

	3.

	EMPLOYER’S AGENT
For the purpose of this Contract the “Employer’s Agent” is [		] or such other person as the Employer nominates in his place (which person may, for the avoidance of doubt, be an employee of the Employer). Save to the extent that the Employer may otherwise specify by written notice to the Contractor, (i) all notices, applications, requests or statements submitted by the Contractor to the Employer must at the same time also be submitted to the Employer’s Agent; and (ii) the Employer’s Agent shall have full authority to receive and issue applications, consents, instructions, notices, requests or statements and to otherwise act for the Employer under any of the Conditions.

	4.

	EMPLOYER’S REQUIREMENTS AND CONTRACTOR’S PROPOSALS
The Employer’s Requirements, the Contractor’s Proposals and the Contract Sum Analysis are those referred to in the Contract Particulars. 

	5.

	PRINCIPAL DESIGNER
The Principal Designer for the purpose of the CDM Regulations and the Building Regulations is the Contractor or such replacement as the Employer at any time appoints to fulfil that role and the person with responsibility for carrying out such role is [		] or such other person as the Employer shall approve.

	6.

	PRINCIPAL CONTRACTOR
The Principal Contractor for the purposes of the CDM Regulations and the Building Regulations is the Contractor or such replacement as the Employer at any time appoints to fulfil that role.

	7.

	ADJUDICATION
Notwithstanding anything else contained in this Contract, if any dispute or difference arises under this Contract, either Party may refer it to adjudication in accordance with clause 9.2.

	8.

	LEGAL PROCEEDINGS
Subject to a referral pursuant to Article 7 if any dispute or difference as to any matter or thing of whatsoever nature arising under this Contract or out of or in connection therewith shall arise between the Contractor and the Employer either during the progress of the Works or after the completion or abandonment of the Works or after the determination of the employment of the Contractor it shall be determined by legal proceedings and the English courts shall have jurisdiction over any such dispute or difference.

	9.
	COLLATERAL WARRANTIES: CONTRACTOR 

	9.1
	[bookmark: _Hlk182841256]The Contractor shall execute as deeds collateral warranties in the form set out in Annex 1 to this Contract in favour of The Secretary of State for Education and shall deliver the same duly executed to the Employer:
a)	on or before the date of this Contract, where such beneficiary’s identity has been made known to the Contractor on or before the date of this Contract; and
b) 	within 10 Business Days of a written request from the Employer, where such beneficiary’s identity has been made known to the Contractor after the date of this Contract.

	9.2
	Should the collateral warranties from the Contractor not be delivered to the Employer by the date of this Contract or within 10 Business Days of a written request from the Employer (as relevant) then the Employer shall be entitled to withhold all future payments to the Contractor until such time as the relevant collateral warranties have been provided to the Employer.

	9.3
	The Employer’s right to withhold payment under Article 9.2 shall not apply once the Contractor satisfies his obligations under Article 9.

	10.
	PRINCIPAL SUB-CONTRACTORS

	10.1
	In this Article 10 ‘Principal Sub-Contractor’ means any Sub-Contractor appointed in relation to the following elements of the Works and any Sub-Contractor carrying out Works wholly or substantially replacing any such element of the Works:
[bookmark: _Hlk182841404][insert discipline/work package]
 and
 [insert discipline/work package].

	10.2
	Without prejudice to clause 3.4, each of the Principal Sub-Contractors shall be appointed by deed, and within 5 Business Days of the appointment of a Principal Sub-Contractor the Contractor shall supply to the Employer a complete certified copy of the sub-contract, appointment or contract (as relevant).

	10.3
	The Contractor shall procure as deeds collateral warranties in the form of Annex 2 to this Contract in favour of: 
10.3.1	The Secretary of State for Education
10.3.2	the Employer;
10.3.3	any freeholder or landlord of the Sites (where this is not the Employer); 
10.3.4	the Governing Body of [the School]; and
10.3.5	[insert details of the Trust]; and
10.3.6	[specify any other interested parties here] 
and deliver the same as deeds duly executed by the relevant Principal Sub-Contractor (and Contractor as relevant) to the Employer within 10 Business Days of a written request from the Employer.

	10.4
	The Contractor shall procure that each Principal Sub-Contractor takes out and maintains until the expiry of twelve (12) years after the date of Practical Completion PI Insurance which covers at a minimum all of the Principal Sub-Contractor’s design and professional obligations under the relevant sub-contract, appointment, contract (as relevant) (including (to the extent applicable) professional advice and/or services, any defects and/or insufficiency of design) not less than the relevant limits of indemnity of the types and in amounts as set out in the table below:

	
	Principal Sub-Contractor
	Level of PI Insurance

	
	[Insert discipline/work package]
	a minimum of [    ] million pounds (£[  ],000,000)] in the aggregate with a minimum of one (1) automatic full reinstatement of the aggregate indemnity limit in any one (1) year of insurance

	
	[Insert discipline/work package]
	a minimum of [  ] million pounds (£[  ],000,000)] in the aggregate with a minimum of one (1) automatic full reinstatement of the aggregate indemnity limit in any one (1) year of insurance

	
	[Any other Principal Sub-Contractor]
	a minimum of [   ] million pounds (£[  ],000,000) in the aggregate with a minimum of one (1) automatic full reinstatement of the aggregate indemnity limit in any one (1) year of insurance

	
	
provided that such insurance is generally available in the market to members of the relevant Principal Sub-Contractor’s trade at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the Principal Sub-Contractor’s own claims record or other acts, omissions, matters or things peculiar to the relevant party will be deemed to be within the reasonable rates.

	10.5
	For the period beginning on the earlier of the Date of Possession or, the date of this Contract and ending twelve (12) years after the date of Practical Completion, the Contractor shall provide reasonable evidence to the Employer (as and when reasonably required by the Employer) that the PI Insurance of the relevant Principal Sub-Contractor complies with this Article 10.

	10.6
	Should the collateral warranties from the Principal Sub-Contractor, sub-contract, appointment or contract (as relevant) of the relevant Principal Sub-Contractor not be delivered to the Employer within 10 Business Days of a written request from the Employer (as relevant) then the Employer will be entitled to withhold all future payments to the Contractor in respect of that particular Principal Sub-Contractor’s work until such time as the relevant collateral warranty, sub-contract, appointment or contract (as relevant) has been delivered.

	10.7
	The Employer’s right to withhold payment under Article 10.6 shall not apply once the Contractor satisfies his obligations under Article 10.

	10.8
	The Contractor shall procure that each Principal Sub-Contractor takes out and maintains until the date of Practical Completion public and products liability insurance with a level of cover of not less than £[  ],000,000 each and every claim but in the aggregate for products liability . The Contractor shall provide reasonable evidence to the Employer (as and when reasonably required by the Employer) that the public and products liability insurance of the relevant Principal Sub-Contractor complies with this Article 10.

	11.
	[NOVATED CONSULTANTS AND] DESIGN CONSULTANTS

	11.1
	[The Employer has appointed the following consultants for the purposes of the Works:
11.1.1	 [list the consultants to be appointed by the Employer and novated to the Contractor]; 
(together the “Novated Consultants”).]

	11.2
	[Within 5 Business Days of executing this Contract or receiving a written request from the Employer (whichever is earlier), the Contractor shall enter into a deed of novation with the Novated Consultants in the form set out in Annex 5 to this Contract].

	11.3
	[Within 15 Business Days of executing this Contract, the Contractor shall appoint the following consultants (or such other consultants as the Employer shall approve) for the purposes of the Works: 
[Architect]; 			 
[Mechanical and Electrical]; 	 
[Civil and Structural];	
[list any other consultants appointed by the Contractor]
(together the “Design Consultants”).]

	11.4
	[The Design Consultants shall be appointed by deed in the terms of the respective draft appointments contained in Annex 3 to this Contract with such amendments as the Employer shall approve.]

	11.5
	[Within 5 Business Days of the appointment of a Design Consultant the Contractor shall supply to the Employer a complete certified copy of the Design Consultant’s deed of appointment.]

	11.6
	The Contractor shall not dismiss any of the [Novated Consultants and/or] Design Consultants or vary the terms of their appointment without the written approval of the Employer.

	11.7
	If the employment of any [Novated Consultants and/or] Design Consultant is terminated or ceases its duties and/or obligations before the completion of the services allocated to him, the Contractor shall provide details of his proposed replacement to the Employer for his approval. Subject to the Employer’s approval (which approval shall not be unreasonably withheld or delayed), the Contractor shall as soon as is reasonably practicable appoint such replacement consultant to complete those services. The foregoing provisions of this Article 11 shall apply to such replacement consultant.

	11.8
	The Contractor shall procure as deeds collateral warranties in the form of Annex 4 to this Contract in favour of: 
11.8.1	the Employer;
11.8.2	any freeholder or landlord of the Sites (where this is not the Employer); 
11.8.3	the Governing Body of [the School]; 
11.8.4	[insert details of the Trust]; and
11.8.5 [specify any other interested parties here] 
and deliver the same as deeds duly executed by the relevant [Novated Consultant and] Design Consultant (and Contractor as relevant) to the Employer:
a)	on or before the date of this Contract, where such beneficiary’s identity has been made known to the Contractor on or before the date of this Contract; and
b) 	within 10 Business Days of a written request from the Employer, where such beneficiary’s identity has been made known to the Contractor after the date of this Contract.

	11.9
	Should the collateral warranties from the [Novated Consultant and/or] Design Consultant, or appointment of the relevant [Novated Consultant and/or] Design Consultant not be delivered to the Employer by the date of this Contract or within 10 Business Days of a written request from the Employer (as relevant) then the Employer will be entitled to withhold all future payments to the Contractor in respect of that particular [Novated Consultant and/or] Design Consultant work until such time as the relevant collateral warranty or appointment has been delivered.

	11.10
	The Employer’s right to withhold payment under Article 11.9 shall not apply once the Contractor satisfies his obligations under this Article 11.

	11.11
	The Contractor shall procure that each [Novated Consultant and/or] Design Consultant takes out and maintains until the expiry of twelve (12) years after the date of Practical Completion PI Insurance which covers at a minimum all of the [Novated Consultant’s and/or] Design Consultant’s design and professional obligations under the relevant appointment (including (to the extent applicable) professional advice and/or services, any defects and/or insufficiency of design) not less than the relevant limits of indemnity of the types and in amounts as set out in the table below:  

	
	Novated/Design Consultant 
	Level of PI Insurance 

	
	Architect
	a minimum of [  ] million pounds (£[ ],000,000) each and every claim

	
	Structural and civil engineer
	a minimum of [ ] million pounds (£[ ],000,000) each and every claim

	
	Mechanical and electrical engineer
	a minimum of [  ] million pounds (£[ ],000,000) each and every claim 

	
	Any other [Novated Consultant or] Design Consultant
	a minimum of [  ] million pounds (£[ ],000,000) each and every claim

	
	
provided that such insurance is generally available in the market to members of the relevant consultant’s profession at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the [Novated Consultant’s and/or] Design Consultant’s own claims record or other acts, omissions, matters or things peculiar to the relevant party will be deemed to be within the reasonable rates.

	11.12
	For the period beginning on the earlier of the Date of Possession or, the date of this Contract and ending twelve (12) years after the date of Practical Completion, the Contractor shall provide reasonable evidence to the Employer (as and when reasonably required by the Employer) that the PI Insurance of the relevant [Novated Consultant and/or] Design Consultant complies with this Article 11.

	12.
12.1




	PARENT COMPANY GUARANTEE 
The Contractor shall procure the execution as a deed and delivery to the Employer by his Parent, on or before the date of this Contract, a parent company guarantee in the form set out in Annex 6 to this Contract with such amendments as the Employer may approve. In the event of any change of ownership or control in the Contractor, the Contractor shall immediately provide a replacement parent company guarantee in the form set out in Annex 6 to this Contract with such amendments as the Employer may approve from the replacement parent company. Should the parent company guarantee not be delivered to the Employer in accordance with this Article 12 then the Employer shall be entitled to withhold all future payments to the Contractor until such time as the relevant parent company guarantee has been delivered. The Employer’s right to withhold payment shall not apply once the Contractor satisfies his obligations under this Article 12.

	13.
	COMPLETION CERTIFICATE 

	13.1
	The Contractor shall be responsible for obtaining a completion certificate under Regulation 17 of the Building Regulations 2010 in respect of the Works or any Section.

	13.2
	The Employer shall not be required to give a statement to the effect that the Works or any Section has reached Practical Completion until the Contractor has complied with Article 13.1 in respect of the Works or such Section.

	14.
	EMPLOYER’S POLICIES 
Subject to the provisions of clause 2.17 the Contractor shall ensure the Works fully comply with all applicable Employer’s Policies.

	15.
	AUDIT
The Contractor shall cooperate fully and in a timely manner with any request from time to time of any auditor (whether internal or external) of the Employer and to provide documents, or to procure the provision of documents, and to provide, or to procure the provision of, any oral or written explanation relating to the same.

	16.
	[THIRD PARTY AGREEMENTS 

	16.1
	The Contractor shall be deemed to have reviewed the Third Party Agreements listed at [Annex 24] to this Contract and to be fully aware of the obligations, risks and liabilities assumed by the Employer under them.	

	16.2
	The Contractor shall perform and assume, as part of his obligations under this Contract, the Employer’s obligations, liabilities and risks contained within the Third Party Agreements that relate to the carrying out of the Works as if they were expressly referred to in this Contract as obligations, liabilities and risks of the Contractor, all other things being equal.

	16.3
	The Contractor shall ensure that no act or default or omission on his part or on the part of any of the Contractor’s Persons in relation to the performance by the Contractor of his obligations under this Contract shall cause, contribute or otherwise give rise to any breach by the Employer of any of his obligations under the Third Party Agreements.

	16.4
	The Employer may issue an instruction requiring the Contractor to comply with additional or amended Third Party Agreements after the date of this Contract. Such instruction shall be treated as a Change.]

	17.
	ENTIRE AGREEMENT 

	17.1
	The terms and conditions of this Contract and the obligations, warranties and undertakings which it contains are deemed to apply to all the Works both before and after the date of this Contract and this Contract supersedes any previous, agreements, promises, assurances, warranties, representations and understandings between the Parties, whether written or oral, relating to its subject matter between the Parties with regard to the same unless the Parties have expressly agreed to the contrary. For the avoidance of doubt the Contractor acknowledges that the terms and conditions of this Contract are deemed to apply to any Works undertaken under the Pre-Construction Services Agreement.

	17.2
	The Contractor confirms that in entering into this Contract he has not relied upon any warranty, representation, agreement, statement or undertaking other than as are expressly set out in this Contract and that (in the absence of fraud) he will not have any claim, right or remedy whatsoever arising out of such warranty, representation, agreement, statement or undertaking including, without limitation, any claim for rescission or damages in respect of innocent or negligent misrepresentation.

	17.3
	Notwithstanding any other provision of this Contract, the Contractor’s obligations and/or liabilities under this Contract shall not be removed, reduced, qualified or limited by any enquiries, approvals, admissions, comments, consents, confirmations, sanctions, acknowledgement, advice, inspections, attendance at meetings or any failure in relation to the same by the Employer or his agents or representatives or persons authorised by the Employer to access the Sites including for the avoidance of doubt any comments and/or responses issued to the Contractor pursuant to clause 2.8, 2.8A and/or the Design Submission Procedure and/or any interim or final payments and/or any programme. Approval of drawings shall not constitute an acceptance of any changes and/or variations incorporated in any drawings, and only changes and/or variations specifically instructed or sanctioned by the Employer in accordance with clause 5 shall constitute a Change for the purposes of this Contract.

	18.
	PERFORMANCE BOND
On or before the date of this Contract, the Contractor shall provide to the Employer a performance bond equal to 10% of the Contract Sum in substantially the same form as set out in Annex 16 to this Contract executed as a deed by a bank or insurance company previously approved by the Employer. Should the performance bond not be delivered to the Employer in accordance with this Article 18 then the Employer shall be entitled to withhold all future payments to the Contractor until such time as said performance bond has been provided to the Employer. The Employer’s right to withhold payment shall not apply once the Contractor satisfies his obligations under this Article 18.

	18.

	SCHEDULE OF AMENDMENTS 
The conditions of JCT Design and Build Contract (2016 edition) including sections 1 to 9 and the Schedules annexed thereto (“DB 2016”) are intended to be and are hereby incorporated into and amended and supplemented by the Schedule of Amendments contained in Appendix 1 to this Contract and this Contract shall be read and construed accordingly. 

	20.
	COUNTERPARTS
This Contract may be executed in any number of counterparts, each of which when executed and delivered shall constitute an original of this Contract, but all the counterparts shall together constitute the same Contract.

	
	




CONTRACT PARTICULARS

	Clause 
	Subject
	 

	
Fourth Recital and clause 4.5
	
Construction Industry Scheme (CIS)
	
Employer at the Base Date is [not] a ‘contractor’ for the purposes of the CIS. 

	Fifth Recital

	Description of Sections (if any)
(if not shown or described in the 
Employer’s Requirements state the 
reference numbers and dates or 
other identifiers of documents in
which they are shown)

	

	Sixth Recital 

	Framework Agreement 

	Crown Commercial Service (CCS)  Demand Management & Renewables DPS framework - RM6313. 


	Seventh Recital
and Part 1 of 
Schedule 2

	Supplemental Provisions
(Where neither entry against Supplemental Provisions 1 to 3 below is deleted, that Supplemental Provision does not apply.)

	

	
	Named Sub-Contractors

	Supplemental Provision 1
does not apply


	
	Valuation of Changes
- Contractor’s estimates

	Supplemental Provision 2
applies

	
	Loss and Expense
- Contractor’s estimates

	Supplemental Provision 3
applies

	Seventh Recital
and Part 2 of 
Schedule 2
	Supplemental Provisions
(Where neither entry against one of Supplemental Provisions 4 to10 below is deleted, that Supplemental Provision applies.)

	

	
	Acceleration Quotation

	Supplemental Provision 4
applies


	
	Collaborative working

	Supplemental Provision 5
applies


	
	Health and safety
	Supplemental Provision 6
applies


	
	Cost savings and value improvements

	Supplemental Provision 7
applies

	
	Sustainable development and environmental considerations

	Supplemental Provision 8
applies

	
	Performance Indicators and monitoring

	Supplemental Provision 9
does not apply

	
	Notification and negotiation of disputes

	Supplemental Provision 10
applies

	
	Where Supplemental Provision 10 applies, the respective nominees of the Parties are

	Employer’s nominee: 
[To be advised by the Employer]
  		
Contractor’s nominee: 
[To be advised by the Contractor]
		
or such replacement as each Party may notify to the other from time to time


	
	Transparency

	Supplemental Provision 11
does not apply


	
	The Public Contracts Regulations 2015

	Supplemental Provision 12 applies

	Article 4
	Employer’s Requirements (State reference numbers and dates or other identifiers of the relevant documents.)

	Comprise the following documents: [insert documents]


	Article 4
	Contractor’s Proposals
(State reference numbers and dates or other identifiers of the relevant documents.) 

	Comprise the following documents: [insert documents]


	Article 4
	Contract Sum Analysis
(State reference numbers and dates or other identifiers of the relevant documents.) 

	The document identified as the Contract Sum Analysis listed 
[confirm where CSA is included]

	1.1
	Base Date
	[10 days before the return of tender]


	1.1
	BIM Protocol (where applicable) (State title, edition, date or other identifiers of the relevant documents).

	Not applicable


	1.1
	Date for Completion of the Works
(Where completion by Sections does not apply)
	[insert dates]


	
	
Sections: Dates for Completion of 
Sections

	 
Section [  ] – [insert date]
Section [  ] – [insert date]
Section [  ] – [insert date]


	1.7
	Addresses for service of notices etc. by the Parties
(If none is stated, the address in each case, unless and until otherwise agreed and subject to clause 1.7.3, shall be that shown at the commencement of the Agreement.) 
	Employer: 
[insert postal address] 
[insert email]

Contractor:
[insert postal address]
[insert email]




	2.3
	Date of Possession of the Sites
(where possession by Sections does not apply)
	[insert dates]

	
	
Sections: Dates of Possession of
Sections

	
Section [  ] – [insert date]
Section [  ] – [insert date]
Section [  ] – [insert date]


	2.4
	Deferment of possession of the Sites 
(where possession by Sections does not apply)
	Clause 2.4 applies/does not apply.  

	
	
Sections: deferment of possession of sections


	
Maximum period of deferment (if less than 6 weeks) is 

Section [  ] – [insert date]
Section [  ] – [insert date]
Section [  ] – [insert date]


	[bookmark: _Hlk117256174]2.17.4
	Limit of Contractor’s liability 
	The exact amount of Contract Sum of this contract


	2.29.2

	Liquidated damages
(where completion by Sections does not apply)

Sections: rate of liquidated damages for each Section


	at the rate of
[insert amount] per calendar week and pro rata per part week


Section [  ] – £[   ] per [   ]
Section [  ] – £[   ] per [   ]
Section [  ] – £[   ] per [   ]


	2.34
	Sections: Section Sums

	Section [  ] – £[……….]
Section [  ] – £[……….]
Section [  ] – £[……….]


	2.35
	Rectification Period
(where completion by Sections does not apply)

	12 months from the date of Practical Completion of the Works

	
	Sections: Rectification Periods

	Section [  ] – 12 months
Section [  ] – 12 months
Section [  ] – 12 months

from the date of Practical Completion of each Section.

	
	
	

	4.2, 4.12 and 4.13
	Fluctuations Provision
	No Fluctuations Provision applies

	
	
	

	
	JCT Fluctuations Option A (paragraph A.12) or Option B (paragraph B.13) – percentage addition
	No Fluctuations Provision applies

	
	
	

	
	JCT Fluctuations Option C (paragraph C.1.2) – Formula Rules
	No Fluctuations Provision applies

	
	
	

	4.6

	Advance Payment

	Clause 4.6 does not apply


	4.6

	Advance Payment Bond

	Clause 4.6 does not apply


	4.7.1
	Method of Payment 

	By stages in accordance with Alternative A (clause 4.12)


	
	Alternative A: Stage Payments

	The stages are: set out in the following document
[“'Milestone Schedule at Annex 12”]


	 
	Interim Payments – Interim Valuation Dates (The dates apply for each Alternative; if no date is stated, the first Interim Valuation Date is to be one month after the Date of Possession.)
	The first Interim Valuation Date is: when first stage payment term in Clause 4.7.1 is fulfilled and thereafter in accordance to agreed stage payment terms in Clause 4.7.1 

	
	
	

	4.15.4
	Listed Items – uniquely identified 
	Clause 4.15 does not apply and there are no Listed Items


	4.15.5
	Listed Items – not uniquely identified
	Clause 4.15 does not apply and there are no Listed Items

	
	
	

	4.17
	Contractor’s Retention Bond
	Clause 4.17 does not apply


	4.18.1
	Retention Percentage 
	7.5% (reducing to 2.5% at practical completion)


	5.5
	Daywork
	There are no Percentage Additions


	6.4.1
	Contractor’s Public Liability insurance: injury to persons or property – the required level of cover is not less than
	£10,000,000 for any one occurrence or series of occurrences arising out of one event but in the aggregate for products liability


	6.5.1
	Insurance – liability of Employer
	[                 ]

	
6.7 and Schedule 3
	
Works Insurance – Insurance Options applicable
	

Schedule 3:
Insurance Option C applies (as amended in Appendix 1)

	
6.7 and Schedule 3 Insurance Option 
A (paragraphs A.1 and A.3), B (paragraph B.1) or C (paragraph C.2)
	
Percentage to cover professional fees 
(If no other percentage is stated, it shall be 15 per cent.)
	
[15] per cent

	

	
Where Insurance Option A or Option C (as amended) applies and cover is to be provided under the Contractor’s annual policy (paragraph A.2 or C.5), the annual renewal date is
(as supplied by the Contractor)

	
[insert date]

	
	Where Insurance Option C applies, paragraph C.1 (unless otherwise stated, paragraph C.1 applies. If it is not to apply, state the reference number and date or other identifier of the replacement document(s).)

	[Applies] [is replaced by the provisions of the following document(s) (the “C.1 Replacement Schedule”)]
Schedule of Amendments to Conditions of Contract Schedule 3





	6.10 and Schedule 3


	Terrorism Cover - details of the required cover (Unless otherwise stated, Pool Re Cover is required.)
	Not appliable

	6.15
	PI Insurance

Level of cover
(If an alternative is not selected the amount shall be the aggregate amount for any one period of insurance. A period of insurance for these purposes shall be one year unless otherwise stated.)


Expiry of required period of PI Insurance is 

	Amount of indemnity required:  five million pounds (£5,000,000) in the aggregate for any one period of insurance) 







12 years 

	6.17
	Joint Fire Code
	The Joint Fire Code applies

	 
	
If the Joint Fire Code applies, state whether the insurer under Insurance Option A, B or C (paragraph C.2) has specified that the Works are a ‘Large Project’:

	
Yes

	6.20
	Joint Fire Code – amendments/revisions
(The cost shall be borne by the Contractor unless otherwise stated.)

	The cost, if any, of compliance with amendment(s) or revisions(s) to the Joint Fire Code shall be borne by the Contractor

	8.9.2
	Period of suspension
(If none is stated, the period is 2 months.)

	2 months

	8.11.1.1 to 8.11.1.6
	Period of suspension
(If none is stated, the period is 2 months.)

	2 months

	9.2.1
	Adjudication 
	

	 
	
Nominator of Adjudicator – where no Adjudicator is named or where the named Adjudicator is unwilling or unable to act (whenever that is established)
(Where an Adjudicator is not named and a nominator has been selected, the nominator shall be one of the nominators listed opposite selected by the Party requiring the reference to adjudication.)
	
The Chairman of the Technology and Construction Solicitors’ Association 




By signing below, the Contractor confirms that this Contract is irrevocably and unconditionally released to the Employer for completion.

This Contract has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.

	[EXECUTED AS A DEED by affixing the Common Seal of [EMPLOYER] in the presence of:
	

	
	

	
	

	Authorised Signatory]
	

	

	

	OR
	

	EXECUTED AS A DEED by [EMPLOYER] acting by a Director and its Secretary/two Directors:
	

	
	

	
	

	Director
	



	Director/Secretary
	
	



	OR

	

	a Director in the presence of a witness:


	…………………………………………………..

	Director Signature

	

	………………………………………………….
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	a Director in the presence of a witness:
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	Director Signature

	

	………………………………………………….

	Witness Signature


	…………………………………………………..

	Witness name (BLOCK CAPITALS)

	

	…………………………………………………..

	Witness address

………………………………………………….
Witness occupation




APPENDIX 1
Schedule of Amendments to Conditions of Contract 
Based on the printed version, published September 2016.  Line references may vary in copies produced from the publisher’s digital service.
CONDITIONS
1.1	Definitions
Amend existing definitions and insert new definitions, as follows:
	Academic Year:
	the period beginning on 1 September in any year and ending on 31 August in the following year;

	[Anti-Slavery Policy:
	the Employer’s anti-slavery policy set out in Annex 7 to this Contract];

	Asbestos:
	has the meaning given to it in the Control of Asbestos Regulations 2012 SI 2012/632;

	[Asbestos Survey:
	the Asbestos survey(s) set out at Annex 8 to this Contract];

	Barred Lists:
	the barred lists provided for under the Safeguarding Vulnerable Groups Act 2006 (as may be amended or re-enacted from time to time);

	Building/Buildings:
	any building or other erection at any of the Sites;

	Building Regulations: 
	the Building Regulations 2010 and any modification or replacement of the same;

	[Buildings Survey:	
	the buildings survey(s) set out at Annex 9 to this Contract];

	CBO:
	a minimal behaviour order as defined in the Anti-Social Behaviour Crime and Policing Act 2014;

	CDM Regulations:
	the Construction (Design and Management) Regulations 2015 and any modification or replacement of the same;

	Commercially Sensitive Information:
	the information agreed between the Parties (if any) comprising the information of a commercially sensitive nature relating to the Contractor, the charges for the Works, his Intellectual Property Rights or his business or which the Contractor has indicated to the Employer that, if disclosed by the Employer, would cause the Contractor significant commercial disadvantage or material financial loss, but excluding always the Contract Sum;

	Conditions:
	delete the definition and substitute “see the First Recital”;

	Confidential Information:
	the Employer’s Confidential Information and/or the Contractor’s Confidential Information;

	Consents:
	any Employer Necessary Consents, Employer Planning Conditions, planning permissions relating to the Works, the approvals of reserved matters relating to the conditions attaching to any planning permissions referred to in the Employer’s Requirements or any other planning permissions relating to the Works, any obligation under section 106 Town and Country Planning Act 1990, section 38 and/or section 278 Highways Act 1980 or section 104 and/or section 106 Water Industry Act 1991, and all other permissions, consents, approvals, licences, certificates, authorisations, and permits whether of a public or private nature as may be necessary lawfully to commence, carry out and complete the Works and if they are destroyed or damaged the reinstatement of the Works;

	Construction Programme:
	the programme for the carrying out and completion of the Works in accordance with the terms of the Contract as set out in Annex 10 of this Contract;

	Contamination:
	all or any pollutants or contaminants including any chemical or industrial, radioactive, dangerous, toxic or hazardous substance, waste or residue (whether in solid, semi-solid or liquid form or a gas or vapour and which, for the avoidance, shall include Asbestos);

	Contract:
	the Contract Documents and any other document forming part of this Contract;

	Contract Documents:
	delete “these” and substitute “the”;

	Contractor’s Confidential Information:
	any information (excluding the Contract Sum), however it is conveyed, that relates to the business, affairs, developments, trade secrets, know-how, personnel and contractors of the Contractor, including Intellectual Property Rights, together with all information derived from the above, and any other information clearly designated as being confidential (whether or not it is marked as “confidential”) or which ought reasonably to be considered to be confidential, including the Commercially Sensitive Information;


	Contractor’s Design Documents:
	delete and substitute “the drawings, designs, charts, specifications, plans, models including building information models, design details, photographs, reports and other documents or materials in its native format (excluding internal memoranda, internal documents, working papers and templates) created, amended and/or developed by or for the Contractor in relation to the Works (including any updates, amendments, additions and revisions)”;

	[Contractor’s Supply Chain:
	(a)	the Principal Sub-Contractors; and
(b)	any other person or organisation who has been engaged by the Contractor to:
(i)	construct or install part of the Works;
(ii)	provide a service that forms part of the Works; or
(iii)	supply plant and materials that form part of the Works;
who has signed the Project Bank Account Joining Deed;]

	Convictions:
	other than in relation to any minor road traffic offences, any previous or pending prosecutions, convictions, cautions and binding overs (including any spent convictions as contemplated by section 1(1) of the Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of Schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or any replacement or amendment to that Order);

	[COVID-19:
	the disease known as COVID-19 as caused by severe acute respiratory syndrome coronavirus 2 or any subsequent strain of the same;]

	[COVID-19 Event:
	to the extent that the COVID-19 outbreak and/or resulting measures directly affects the execution of the Works at the relevant Site, the Contractor is not aware of the same as at the date of this Contract and/or the same was not existing at the date of this Contract (for the avoidance of doubt if changes occur to the circumstances, additional restrictions are introduced and/or further measures are introduced after the date of this Contract then this shall not be deemed as existing as at the date of this Contract) then the implementation by the UK Government and/or any UK public health authority of measures in response to COVID-19 including but not limited to:
(a)	shortages of labour or supervision and/or due to infection, or potential infection, and the resulting quarantine, self-isolation or similar required; 
(b)	shortages of plant or materials due to delays in their manufacture, distribution or delivery to Site; or
(c)	any suspension of the Works, closure, or restricted access to the Site or amended working methods (howsoever arising)
as a result of COVID-19 or measures to contain the COVID-19 outbreak but save where the impact upon the execution of the Works, including any shortages in labour, plant or materials, has arisen as a result of the negligence or default of the Contractor (howsoever arising) and provided that other contractors engaged in projects of a similar size scale and complexity to the Works in the same geographic region are generally affected in the same way;]

	Crown Body:
	any department, office or agency of the Crown;

	Decant Protocol:
	the protocol set out in Annex 22 identifying the obligations and responsibilities of the parties in relation to the removal of items from the Existing Buildings and their relocation and installation in [the New Buildings or] Refurbished Buildings (as appropriate);

	Disclosure and Barring Scheme:
	the disclosure and barring scheme operated by the Disclosure and Barring Service;

	Disclosure and Barring Service:
	the non-departmental public body established pursuant to the Protection of Freedoms Act 2012;

	DOTAS:
	the Disclosure of Tax avoidance Schemes rules which require a promoter of tax schemes to tell HM Revenue & Customs of any specified notable arrangements or proposals and to provide prescribed information on those arrangements or proposals within set time limits as contained in Part 7 of the Finance Act 2004 and in secondary legislation made under vires contained in Part 7 of the Finance Act 2004 and as extended to National Insurance Contributions by the National Insurance Contributions (Application of Part 7 of the Finance Act 2004) Regulations 2012, SI 2012/1868 made under s.132A Social Security Administration Act 1992;

	DPA 2018:
	Data Protection Act 2018;

	Educational Services:
	the provision of teaching and pastoral support for school age children, the provision of careers advice, liaison with parents and guardians of pupils and the carrying on of extra-curricular activities for pupils and the use of educational accommodation by the local community;

	Employer:
	delete the definition and substitute “see Parties clause in the Agreement”;

	Employer’s Confidential Information:
	all Personal Data and any information, however it is conveyed, that relates to the business, affairs, developments, trade secrets, know-how, personnel, and contractors of the Employer, including all Intellectual Property Rights, together with all information derived from any of the above, and any other information clearly designated as being confidential (whether or not it is marked “confidential”) or which ought reasonably be considered to be confidential;

	Employer Necessary Consents:
	the Consents listed in Annex 17;

	Employer Planning Conditions:
	the planning conditions listed in Annex 23;

	Employer’s Policies:
	the policies as set out in Annex 7 to this Contract;

	Enhanced with Lists Check:
	the check carried out by the Disclosure and Barring Service that also includes a check of the Barred Lists;

	Environmental Information Regulations:
	the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such regulations;

	Examination Period:
	the external examination periods for the School published by the Employer for each Academic Year and notified by the Employer to the Contractor in accordance with clause 2.46.1;

	Existing Buildings:
	the buildings at the School shown on the plans in Annex 11 to this Contract prior to the relevant Completion Date but excluding any new facilities comprising the Works;

	FOIA:
	the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation;

	Force Majeure:
	the occurrence, after the date of this Contract, of:
(a)	acts of God, excluding weather conditions;
(b)	war or insurrection;
(c)	munitions of war, explosive materials, ionising radiation or contamination by radio-activity, except as may be attributable to the Contractor’s use of such munitions, explosives, radiation or radio-activity;
(d)	evacuation due to chemical spillages and toxic emissions, except as may be attributable to any matter for which the Contractor is responsible under section 10;
which
(i)	is beyond a Party’s reasonable control; 
(ii)	such Party could not reasonably have provided against before entering into this Contract; 
(iii)	having arisen, such Party could not reasonably have avoided or overcome; 
(iv)	is not attributable to or caused by the relevant Party; and
(v)	its effects are not confined wholly or principally to the Parties, the Sites or the Works.
Further and, in addition, all references to force majeure shall be read and construed as references to this definition of “Force Majeure”;  

	General Anti-Abuse Rule:
	(a)	the legislation in Part 5 of the Finance Act 2013; and
(b)	any future legislation introduced into parliament to counteract tax advantages arising from abusive arrangements and to avoid national insurance contributions;

	Good Industry Practice:
	that degree of skill, care, prudence and foresight which would ordinarily be expected from time to time from a skilled and experienced building contractor under the same or similar circumstances;

	Halifax Abuse Principle:
	the principle explained in the CJEU Case C-255/02 Halifax and others;

	Intellectual Property Rights:
	(a)	copyright, rights related to or affording protection similar to copyright, rights in databases, patents and rights in inventions, semi-conductor topography rights, trade marks, rights in internet domain names and website addresses and other rights in trade names, designs, Know-How, trade secrets and other rights in Confidential Information;
(b)	applications for registration, and the right to apply for registration, for any of the rights listed at (a) that are capable of being registered in any country or jurisdiction;
(c)	all other rights having equivalent or similar effect in any country or jurisdiction; and
(d)	all or any goodwill relating or attached thereto;

	[Judicial Proceedings:
	the grant of permission for an application and any subsequent application for judicial review or related process under Part 54 of the Civil Procedure Rules in respect of the planning permission [planning permission to be defined on a project specific basis by reference to the specific detailed/full planning permission only excluding any revised or replacement planning permissions];]

	[Judicial Proceedings Action:
	any court order or declaration made by a relevant court (including without limitation the granting of an injunction) arising out of or in connection with any Judicial Proceedings which renders unlawful and/or prevents the performance of all or part of the Contractor’s obligations under this Contract;]

	[Milestone Schedule:
	the Schedule of milestone payments set out in Annex 12 of this Contract];

	Named Employee:
	has the meaning set out in clause 2.39;

	[New Buildings:
	any Buildings constructed pursuant to this Contract;]

	Occasion of Tax Non-Compliance:
	(a) where any tax return of the Contractor submitted to a Relevant Tax Authority on or after 1 October 2012 is found on or after 1 April 2013 to be incorrect as a result of:
i. a Relevant Tax Authority successfully challenging the Contractor under the General Anti-Abuse Rule or the Halifax Abuse Principle or under any tax rules or legislation that have an effect equivalent or similar to the General Anti-Abuse Rule or the Halifax Abuse Principle;
ii. the failure of an avoidance scheme which the Contractor was involved in, and which was, or should have been, notified to a Relevant Tax Authority under DOTAS or any equivalent or similar regime; and/or
(b) where any tax return of the Contractor submitted to a Relevant Tax Authority on or after 1 October 2012 gives rise, on or after 1 April 2013, to a criminal conviction in any jurisdiction for tax related offences which is not spent at the date of this Contract or to a civil penalty for fraud or evasion;

	Parent:
	the Contractor’s parent company named in the Framework Agreement;

	[Payment Submission:
	the document authorising the Project Bank to make payment to the Contractor and the Contractor’s Supply Chain;]

	Personal Data:
	The meaning given to it in the Data Protection Act 2018;

	PI Insurance:
	professional indemnity insurance;

	Post Practical Completion Activities
	those activities to be carried out and completed by the Contractor following Practical Completion and as further set out in the Employer’s Requirements; 

	Practical Completion:
	the requirements set out in Annex 20 have been complied with and a stage of completeness of the Works has been reached which allows the Sites to be occupied and in which:
(a)	there are no apparent deficiencies or defects and no incomplete items of work which would or could:
(i)	compromise the health and safety of persons entering and/or occupying the completed Works; and/or
(ii)	given their cumulative number and/or nature, have more than a negligible impact on the beneficial occupation and use of the completed Works, by reason of their rectification or completion; and
(b)	the Site has been substantially cleared of all temporary buildings, builders’ plant and equipment, unused materials and rubbish
provided that where the Contract Documents expressly state that the commissioning, testing and/or adjustment of any mechanical or electrical services installations forming part of the Works is to be completed before practical completion of the Works is to be regarded for the purposes of this Contract as achieved, then the Works shall not be considered to have achieved practical completion for the purposes of this Contract until such commissioning testing and/or adjustment is completed as the Contract Documents require;

	Pre-Construction Services Agreement:
	the pre-construction services agreement between the [Employer] and the Contractor dated [  ] relating to the provision of pre-construction services;

	Prohibited Act:
	(a)	to directly or indirectly offer, promise or give any person working for or engaged by the Employer or any other public body a financial or other advantage to:
(i)	induce that person to perform improperly a relevant function or activity; or
(ii)	reward that person for improper performance of a relevant function or activity;
(b)	to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Contract;
(c)	committing any offence:
(i)	under the Bribery Act 2010 (or any legislation repealed or revoked by such Act);
(ii)	under legislation or common law concerning fraudulent acts; or
(iii)	defrauding, attempting to defraud or conspiring to defraud the Employer; or
(d)     any activity, practice or conduct which would constitute one of the offences listed above if such activity, practice or conduct had been carried out in the UK;

	[Project Bank:
	the bank at which the Project Bank Account is held;]

	[Project Bank Account:
	the bank account used to receive payments from the Employer and the Contractor and to make payments to the Contractor and the Contractor’s Supply Chain having account number [insert number] and held with [insert bank];]

	[Project Bank Account Joining Deed:
	an agreement in the form set out in Part 2 of Annex 19 under which a member of the Contractor’s Supply Chain joins the Project Bank Account Trust Deed;]

	[Project Bank Account Trust Deed:
	an agreement in the form set out in Part 1 of Annex 19 between the Employer, the Contractor and the Contractor’s Supply Chain which contains provisions for administering the Project Bank Account;]

	Refurbished Buildings:
	the Existing Buildings shown in the plans in Annex 11 to be refurbished or remodelled (including any demolition) pursuant to this Contract;

	Relevant Requirements:
	all applicable laws relating to bribery, corruption and fraud, including the Bribery Act 2010 and any guidance issued by the Secretary of State for Justice pursuant to section 9 of the Bribery Act 2010;

	Relevant Tax Authority:
	HM Revenue & Customs, or, if applicable, a tax authority in the jurisdiction in which the Contractor is established;

	Request for Information:
	a request for information or an apparent request under the Code of Practice on Access to Government Information, FOIA or the Environmental Information Regulations;

	Schedule of Amendments:
	the schedule of additional amendments, modifications and changes to the Conditions as set out in this Appendix 1;

	School:
	[	];

	Sensitive Works:
	the carrying out of any part of the Works (including the making good of any defects) in or on any part or parts of the Sites which may allow direct access to premises occupied or used, or likely to be occupied or used, during the course of the Works by pupils attending the School;

	Site Plan(s):
	the plan or plans of the Sites set out in Annex 13; 

	Site Surveys:
	the surveys of the Sites set out at Annex 14;

	Sites:
	the work area or areas edged [red] on the relevant Site Plan(s) together with the Buildings or relevant part(s) of the Buildings within the aforementioned work areas and the service ducts and media for all utilities and services serving the Buildings or relevant part(s) of the Buildings;

	Snagging Items:
	minor defects, deficiencies or omissions identified pursuant to clause 2.27B which do not materially impair the School’s use or enjoyment of the [New Buildings] [Refurbished Buildings] [New Buildings and Refurbished Buildings] or the relevant parts of the [New Buildings] [Refurbished Buildings ][New Buildings and Refurbished Buildings] Works and all of which are together capable of being rectified within twenty (20) Business Days;

	Sub-Contractor:
	any person engaged as an independent contractor, consultant or supplier by the Contractor to carry out and complete all or any part of the Works;

	[Third Party Agreements:
	the extracts included in Annex 24 from agreements between the Employer and third parties, which may affect the Works;]

	UK GDPR:
	the Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data (United Kingdom General Data Protection Regulation), as it forms part of the law of England and Wales, Scotland and Northern Ireland by virtue of section 3 of the European Union (Withdrawal) Act 2018;

	Works Insurance Policy:
	delete “under whichever of Insurance Options A, B or C applies” and replace with “by the Contractor”;

	VAT:
	delete the definition and substitute “value added tax chargeable under the Value Added Tax Act 1994 (as amended, extended or re-enacted) and any similar or replacement tax”.


Agreement etc. to be read as a whole
1.3A	Insert new clause 1.3A:
“1.3A	Without prejudice to clause 1.3 the documents comprising this Contract are and shall be construed in the following order of precedence in the event of any inconsistency or ambiguity not dealt with by another clause:
First	the Recitals as contained in the Agreement;
Second	the Articles as contained in the Agreement;
Third	the Contract Particulars as contained in the Agreement;
Fourth	the Schedule of Amendments excluding the Annexes;
Fifth	Annexes to the Schedule of Amendments;
Sixth	the conditions of DB 2016;
Seventh	Employer’s Requirements;
Eighth	Contractor’s Proposals; 
Ninth 	Contract Sum Analysis.”
Contracts (Rights of Third Parties) Act 1999
1.6	Insert the following in lieu of existing clause 1.6:
	“This Contract does not create any right enforceable by any person not a party to it (whether pursuant to the Contracts (Rights of Third Parties) Act 1999 or otherwise) except that a person who is a successor to or an assignee of the rights of the Employer is deemed to be a party to this Contract.”
Notice and other communications 
1.7.3	In line 3 after the word “post” insert “or email”.
1.7.4	In line 2 after the word “post” insert “or email”; and in line 4 after “posting” insert “and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent”.
Effect of Final Statement
1.8.1.1	Insert “Not Used” in lieu of existing clause 1.8.1.1.
Effect of payments other than payment of Final Statement
1.9	In line 1 insert “No comment, notice, certificate, instruction, statement or” in lieu of “Save as stated in clause 1.8, no”.
In line 1 delete “of itself”.
1.12	Insert new clause 1.12:
“Rights and Remedies
1.12	Where this Contract provides specifically for any right of a Party on breach of the other Party’s obligations under this Contract, the entitlement to exercise (and conferring of) that right will be to the exclusion of all other rights of the first mentioned Party howsoever arising at common law, under statute or in equity (other than specific performance of any obligation under this Contract or injunctive relief) in respect of the circumstances constituting such breach.”
1.13	Insert new clause 1.13:
“No double recovery
1.13	Notwithstanding any other provisions of this Contract, neither Party shall be entitled to recover compensation or make a claim under this Contract in respect of any loss that he has incurred to the extent that he has already been compensated in respect of that loss pursuant to this Contract or otherwise.”
1.14	Insert new clause 1.14:
“Severability
1.14	If any term, condition or provision of this Contract shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Contract.”
1.15	Insert new clause 1.15:
“Waiver
1.15.1	No term or provision of this Contract shall be considered as waived by any Party unless a waiver is given in writing by that Party.
1.15.2	No waiver under clause 1.15.1 shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Contract unless (and only to the extent) expressly stated in that waiver.”
1.17	Insert new clause 1.17:
“UK GDPR
1.17	The Employer and the Contractor shall comply with the provisions of Annex 18.”
General obligations
2.1.1	In line 2 after “Plan” insert “, Consents,”.
In line 3 after “shall” insert “carry out and”. 
In lines 5/6 delete “so far as not described or stated in the Employer’s Requirements or the Contractor’s Proposals”.
2.1.5	Insert new clause 2.1.5:
“2.1.5.1	In performing his obligations under this Contract, the Contractor shall, and shall ensure that each of his Sub-Contractors shall, comply with the Modern Slavery Act 2015 [and comply with the Anti-Slavery Policy] [, have and maintain throughout the term of this Contract his own policies and procedures] to ensure compliance.
2.1.5.2	The Contractor shall notify the Employer as soon as it becomes aware of any actual or suspected slavery or human trafficking in a supply chain which has a connection with this Contract.
2.1.5.3	In the event that the Contractor fails to comply with this clause 2.1.5 and/or does not provide details of proposed mitigating factors which in the reasonable opinion of the Employer are acceptable, then the Employer reserves the right to terminate the employment of the Contractor under this Contract in accordance with clause 8.4.1.7.”
2.1.6	Insert new clause 2.1.6:
“2.1.6	Subject to clause 2.1.7, the Contractor shall:
2.1.6.1	obtain and maintain all Consents;
2.1.6.2	be responsible for implementing each Consent (which he is required to obtain pursuant to clause 2.1.6.1) within the period of its validity in accordance with its terms;
2.1.6.3	supply to the Employer a copy of any application for a Consent (with a copy of all accompanying drawings and other documents) and a copy of any Consent obtained;
2.1.6.4	comply with the conditions attached to any Consents and procure that no such Consent is breached by him or any person under his control and use all reasonable endeavours to procure that no Consent is revoked and that all Consents continue in full force and effect for such time as is necessary for the Contractor to carry out the Works; and
2.1.6.5	not (and shall use all reasonable endeavours to procure that any other person over whom he has control shall not) without the prior consent of the Employer (which consent shall not be unreasonably withheld or delayed) apply for or agree to any change, relaxation or waiver of any Consent (whether obtained before or after the date of this Contract) or of any condition attached to it but, subject to the compliance by the Contractor with his obligations under this clause,
and references in this Contract to Consents shall be construed as referring to the Consents as from time to time varied, relaxed or waived.”
2.1.7	Insert new clause 2.1.7:
“2.1.7.1	The Parties agree and acknowledge that the Contractor is not legally entitled to enter into the Employer Necessary Consents and/or discharge the Employer Planning Conditions.
2.1.7.2	The Contractor agrees to undertake any negotiations with any third party and any preparation of documentation required to enable the Employer to enter into the Employer Necessary Consents, or where the Employer is not the landowner of the Sites, procure that the landowner of the Sites enters into the Employer Necessary Consents.
2.1.7.3	Subject to the Contractor undertaking his obligations under clause 2.1.7.2, the Employer shall enter into, or where the Employer is not the landowner of the Sites, the Employer shall procure that the landowner enters into, the Employer Necessary Consents by the dates set out in Annex 17 to this Contract provided always that:
2.1.7.3.1	the Employer Necessary Consents are in a form previously approved by the Contractor, the Employer and the third party (each acting reasonably);
2.1.7.3.2	the Employer shall pay the legal and surveyor’s costs reasonably and properly incurred in approving the Employer Necessary Consents and the Contractor shall pay and be responsible for all other costs in relation to the Employer Necessary Consents..
2.1.7.4	The Contractor agrees to use reasonable endeavours to assist the Employer to discharge, or procure the discharge of, the Employer Planning Conditions.
2.1.7.5	Subject to the Contractor undertaking his obligations under clause 2.1.7.4, the Employer shall discharge, or procure the discharge of, the Employer Planning Conditions.”
2.1.8	Insert new clause 2.1.8:
2.1.8	The Contractor shall in relation to the services and utilities required or affected as a result of the carrying out of the Works:
2.1.8.1	be responsible for determining the location of such services and utilities as may be at the Sites and for the maintenance of access to such services and utilities at the Sites;
2.1.8.2	make and rely upon all necessary investigations and surveys as to such services and utilities at the Sites;
2.1.8.3	make provision for lawfully diverting, disconnecting or otherwise dealing as may be necessary with any services and utilities not within the Sites;
2.1.8.4	pay to all relevant authorities or undertakings all costs and expenses incurred in diverting, disconnecting or otherwise carrying out works in respect of such services and utilities within the Sites;
2.1.8.5	make connection into services and utilities outside the Sites; and
2.1.8.6	otherwise do all that is required in relation to the utilities required for the purpose of carrying out of the Works.
Materials, goods and workmanship
2.2.1	In lines 2/3 insert “shall be new and of such kinds and of such quality to enable the Contractor to comply with the Contract Documents” in lieu of “as described in the Contractor’s Proposals or other Contractor’s Design Documents”.
2.2.2	In lines 2/3 insert “shall be of such quality to enable the Contractor to comply with the Contract Documents” in lieu of “as described in the Contractor’s Proposals or other Contractor’s Design Documents”.
2.2.5	In line 1 insert “ensure that” in lieu of “encourage”.
In line 1 insert “are” in lieu of “to be”. 
Prohibited materials
2.2.6	Insert new clause 2.2.6:
“2.2.6	The Contractor shall not use, and subject to the standard of skill, care and diligence set out in clause 2.17, nor permit, specify or approve for use in connection with the Works any materials which at the time of use:
2.2.6.1	are known to be deleterious (either to health and safety or to the durability of the Works); or
2.2.6.2	contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
2.2.6.3	do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use.”
Date of Possession - progress
2.3	In line 2 insert “on licence” after “Contractor”.
Work not forming part of the Contract
2.6A	Insert new clause 2.6A:
“2.6A.1	The Contractor shall in accordance with the requirements of the Employer afford reasonable facilities for any Employer’s Persons and their workmen and of any other properly authorised authorities or statutory corporations or statutory bodies who may be employed in the execution on or near the Sites of any work not in the Contract or of any contract which the Employer may enter into in connection with or ancillary to the Works.
2.6A.2	It is agreed and declared for the purposes of clause 2.6A.1 (but without limitation) that the Contractor could reasonably foresee the activities of the contractors and workmen of the Statutory Undertakers referred to in the Employer’s Requirements on or near the Sites or parts thereof throughout the period of the Contract.
2.6A.3	The Contractor shall provide attendance for such Employer’s Persons and workmen as may be directed by the Employer (acting reasonably).
2.6A.4	For the purposes of clause 2.6A.3, attendance shall be deemed to cover all expenses incurred by the Contractor in:
2.6A.4.1	planning, programming and co-ordinating his work with that of such Employer’s Persons and workmen;
2.6A.4.2	accepting delivery, unloading and storing material for the Employer’s Persons as required; and
2.6A.4.3	allowing the Employer’s Persons space for their site offices and all reasonable access and facilities for the proper execution of their work including the free use of craneage, scaffolding, ladders, stores, messrooms, latrines, site services, including background lighting and distributing boards for the Employer’s Persons own localised lighting, and providing the necessary watching and lighting, provided that these facilities are normally available on the site at the time.
2.6A.5	For the avoidance of doubt the execution of any works pursuant to clause 2.6 and/or 2.6A shall not constitute the taking of possession by the Employer for the purposes of clause 2.30 nor that Practical Completion of the Works or part of the same has been achieved for the purposes of clauses 2.27 and 2.35.”
Contract Documents
2.7.1	Insert “Not Used” in lieu of existing clause 2.7.1.
2.7.2 	Insert “Not Used” in lieu of existing clause 2.7.2. 
Construction information
2.8A	Insert new clause 2.8A:
“2.8A.1	The Contractor shall produce the Construction Programme and deliver the same to the Employer prior to the Date of Possession (or, if there are Sections, prior to the first of the Dates of Possession) and shall thereafter revise the Construction Programme as appropriate from time to time (and if and whenever there is any material delay to the execution of the Works) so as to minimise or avoid any anticipated delay or disruption to the carrying out of the Works, and shall provide the Employer with the revised Construction Programme. 
2.8A.2	Each month the Contractor shall report to the Employer in writing comparing the progress of the Works with the Construction Programme current at that time, and promptly advise the Employer of any delay or disruption to the Works, setting out the measures he is taking or proposes to take to minimise or make good such delay or disruption. 
2.8A.3	Without prejudice to clause 2.1.6, where the Employer’s authorisation or completion of a document in respect of the Consents is required the Contractor shall furnish the relevant documentation to the Employer and take account in his programme that the Employer may require a period of 20 Business Days to authorise or complete it as appropriate.”
Site boundaries
2.9	In line 1 after “boundaries of the site.” insert “The Contractor shall be deemed to have carried out a site survey, the accuracy of which is entirely the Contractor’s responsibility. The setting out of the survey and all aspects of the Works dependent thereon shall be the Contractor’s responsibility and no costs will be borne by the Employer in connection with correcting any errors therein.”
Divergence in Employer’s Requirements and definition of Sites’ boundaries
2.10.1	Insert the following in lieu of existing clause 2.10.1: 
“Where there is a divergence between the Employer’s Requirements and the definition of the Sites’ boundaries given as provided in clause 2.9 it is to be corrected by the Contractor at his own cost and without an extension of time.”
Preparation of Employer’s Requirements
2.11	Insert “Not Used” in lieu of existing clause 2.11.
Employer’s Requirements – inadequacy
2.12	Insert the following in lieu of existing clause 2.12:
“If either Party finds that any design in the Contract Documents contains any defect or inadequacy (other than a defect or inadequacy in the Employer’s Requirements which is corrected by the Contractor’s Proposals but including any non-compliance with Statutory Requirements) he shall so notify the other Party and the Contractor shall inform the Employer in writing of his proposals for removing such defect or inadequacy, and with the Employer’s consent (which shall not be unreasonably withheld or delayed) the Contractor shall remove such defect or inadequacy in accordance with such proposals, at the Contractor’s cost and without an extension of time.”
Notification of discrepancies etc
2.13	Insert “Not Used” in lieu of existing clause 2.13. 
Discrepancies in documents
2.14	Insert the following in lieu of existing clause 2.14:
“2.14.1	If either Party finds any discrepancy in or between any of:
2.14.1.1	the Employer’s Requirements;
2.14.1.2	the Contractor’s Proposals; 
2.14.1.3	the Contract Sum Analysis; 
2.14.1.4	any instruction for a Change;
he shall immediately give written notice of the discrepancy to the other Party.
2.14.2	Where such discrepancy is in the Employer’s Requirements but is resolved by the Contractor’s Proposals, the Contractor’s Proposals shall prevail. Where such discrepancy is not resolved by the Contractor’s Proposals, the Contractor shall inform the Employer of his proposals for resolving the discrepancy, and with the Employer’s consent (which shall not be unreasonably withheld or delayed) the discrepancy shall be dealt with in accordance with such proposals, at the Contractor’s cost and without an extension of time.
2.14.3	Where such discrepancy is between the Employer’s Requirements and the Contractor’s Proposals or within the Contractor’s Proposals, the Contractor shall inform the Employer of his proposals for resolving the discrepancy, and with the Employer’s consent (which shall not be unreasonably withheld or delayed) the discrepancy shall be dealt with in accordance with such proposals, at the Contractor’s cost and without an extension of time.
2.14.4	Where the discrepancy results from an instruction for a Change, the Employer shall issue a further instruction for a Change to resolve the discrepancy.
2.14.5	Nothing in this clause 2.14 shall relieve the Contractor of the obligation to comply with Statutory Requirements nor of his responsibility for the design of the Works.”
Divergences from Statutory Requirements
2.15.1	In line 3 of the second paragraph, insert “and with no extension of time pursuant to clause 2.25” in lieu of “, save as provided in clause 2.15.2,”.
2.15.2.1	In line 1 after “Statutory Requirements” insert “or the requirements of the fire officer”.
In line 2 after “the Works” delete the remainder of the sub-clause and insert: “the Contractor shall inform the Employer in writing of his proposed alteration or modification and with the Employer’s consent (which shall not be unreasonably withheld or delayed) the Contractor (entirely at his own cost and without an extension of time unless the amendment is necessitated by a change to the Statutory Requirements after the Base Date which the Contractor could not have reasonably foreseen or had notice of before the Base Date) shall complete the design and construction of the Works in accordance with the alteration or modification unless instructed by the Employer not to do so”.
2.15.2.2	In line 1 before “Contractor’s Proposals” insert “Employer’s Requirements or the”.
In line 3 after “Development Control Requirements” delete the remainder of the sub-clause and insert: “the Contractor shall inform the Employer in writing of his proposed alteration or modification and with the Employer’s consent (which shall not be unreasonably withheld or delayed) the Contractor (entirely at his own cost and without an extension of time unless the amendment is necessitated by a change to the Statutory Requirements after the Base Date which the Contractor could not have reasonably foreseen or had notice of before the Base Date) shall complete the design and construction of the Works in accordance with the alteration or modification unless instructed by the Employer not to do so”.
2.15.2.3	In line 2 after “Requirements” delete the remainder of the sub-clause and insert: “the Contractor (entirely at his own cost and without an extension of time unless the amendment is necessitated by a change to the Statutory Requirements after the Base Date which the Contractor could not have reasonably foreseen or had notice of before the Base Date) shall complete the design and construction of the Works in accordance with the amendment”.
Design Work – liabilities and limitation
2.17.1	In line 1 after “comprised in the” insert “Employer’s Requirements and”.
In line 3 after “the Contractor” insert “has exercised and will continue to exercise in the design of the Works the professional skill, care and diligence reasonably to be expected of a properly qualified and competent designer of the appropriate discipline(s) for such design acting independently under a separate contract with the Employer and experienced in carrying out design such as that required under this Contract in relation to works of a similar size, scope, nature, complexity, location, timescale and value to the Works” in lieu of the remainder of the clause.”
2.17.2	Insert the following in lieu of existing clause 2.17.2:
“Without derogation from any other provision in this Contract the Contractor shall be fully responsible in all respects for the design of the Works including all design work proposed by or on behalf of the Employer prior to the date of this Contract and forming part of the Employer’s Requirements.”
2.17.2A	Insert new clause 2.17.2A:
“Acceptance by the Employer of any models, information and/or data shall not amount to confirmation that such models, information and/or data are compliant with the requirements and terms of this Contract. Any such acceptance shall not constitute or imply or be evidence of the Employer’s approval or acceptance of any design, work, materials or equipment forming part of the Works nor shall it in any way lessen or otherwise affect the Contractor’s responsibilities and liabilities under this Contract.”
2.17.3	Insert the following in lieu of existing clause 2.17.3:
“The Contractor shall not be excused liability for breach of any of the warranties set out in clause 2.17.1 by reason of the fact that he may have exercised all due skill, care and diligence in the selection of the persons to whom he delegated his responsibilities.”
2.17.4	Insert new clause 2.17.4:
“2.17.4	The aggregate liability of the Contractor to the Employer for any matters arising in connection with the performance of his obligations under this Contract shall not except as set out below at clause 2.17.5 exceed the amount, if any, stated in the Contract Particulars.”
2.17.5	Insert new clause 2.17.5:
“2.17.5	The Contractor shall not exclude or restrict his liability for any of the following and no liability for the same shall be taken into account in determining whether the limit of liability under clause 2.17.4 has been reached or exceeded:
2.17.5.1	losses which are recovered pursuant to the insurance policies required to be effected and maintained in accordance with section 6 of this Contract (other than PI Insurance) and/or payments made by the Contractor to the extent corresponding payments are either received and/or recovered by the Contractor pursuant to the insurance policies required to be effected and maintained in accordance with section 6 of this Contract (other than PI Insurance) or which would have been received, recovered and/or recoverable but for the failure of the Contractor to maintain or to make a claim under such policies;
2.17.5.2	the Contractor’s liability under clause 2.29; 
2.17.5.3	the Contractor’s liability in the event he abandons the Works; 
2.17.5.4	the Contractor’s liability in the event of any fraud, wilful misconduct, deliberate default of direct employees of the Contractor or of its Design Consultants, Sub-Contractors and sub-consultants, in each case to the extent employed or directed by the Contractor, fraudulent misrepresentation, abandonment, corruption or criminal conduct on the part of the Contractor; 
2.17.5.5	the Contractor’s liability in respect of any employer’s liability; and 
2.17.5.6	the Contractor’s liability in respect of personal injury or death.”
[Materials and goods – on site
2.21	In line 3 delete “subject to Insurance Options B or C (if applicable)”.]
Materials and goods – off site
2.22	Renumber clause 2.22 as 2.22.1 and then insert new clause 2.22.2:
“2.22.2	The Contractor shall ensure that the Listed Items are either set apart or have been clearly and visibly marked individually or inset by letters or figures or by reference to a pre-determined code at the premises where they have been manufactured or assembled or stored. The Contractor shall ensure that the Listed Items are identified as being the property of the Employer.”
Related definitions and interpretation
2.23.1	After “to delay” insert “, notice”.
After “further delay” insert “, further notice”.
[Delay arising out of a COVID-19 Event
2.24A	Insert new clause 2.24A:
“Delay arising out of a COVID-19 Event
2.24A	Notwithstanding any other provision of this Contract, the Contractor’s sole and exclusive remedy for any delay to the progress of the Works arising directly or indirectly out of a COVID-19 Event or any additional costs or expenses arising directly or indirectly out of a COVID-19 Event shall be the right to apply for an extension of time pursuant to clause 2.24 on the grounds that the delay was caused by the occurrence of a COVID-19 Event. The Contractor waives any rights it may have to make any other claim under this Contract relating indirectly or directly to COVID-19 and, for the avoidance of doubt, the Employer shall have no liability for any additional costs or expenses attributable to a COVID-19 Event.”]
Fixing Completion Date
2.25.6.3	At the start of the clause insert “save in respect of a Change properly instructed pursuant to clause 5.1.1.4”.
Relevant Events
2.26.2.1	Insert “Not Used” in lieu of existing clause 2.26.2.1.
2.26.2.2	Delete “or 3.11”.	
2.26.5	After “under clause 4.11” insert “or clause 8.10.3”.
2.26.6	Insert at the end of clause 2.26.6: 
“or, in the case of any impediment or prevention, save to the extent that the same is in consequence of the reasonable exercise of the rights of the Employer under this Contract”. 
2.26.7	At the end of clause insert “provided that the Contractor shall have supplied any information required, placed any necessary orders and otherwise performed his obligations under this Contract in respect of such work as soon as is reasonably practicable after the date of this Contract so as not to delay or disrupt the Statutory Undertaker in relation to such works.”
2.26.9	At the end of the clause insert “but only to the extent that such events are not in any way consequent upon or necessitated by any negligence, omission, default, breach of contract or breach of statutory duty of the Contractor, his servants or agents or any Sub-Contractor or supplier or their respective servants or agents.”
2.26.11	At the end of the clause insert “save where such events arise upon the Sites or concern the Contractor’s employees and do not arise out of or in connection with a national labour dispute.”
2.26.12	At the end of the clause insert “provided such exercise of statutory power could not have been reasonably foreseen by the Contractor but save for any COVID-19 Event.”
2.26.14	Insert “Force Majeure;” in lieu of “force majeure.”
[2.26.15	Insert new clause 2.26.15:
“2.26.15		the discovery of unforeseeable ground conditions and/or Contamination under the Existing Buildings in accordance with clause 10.3.”.]
[2.26.16	Insert new clause 2.26.16:
“2.26.16	the discovery of Asbestos, subject to the provisions of clause 11.4.”.]
[2.26.17	Insert new clause 2.26.17:
“2.26.17		the discovery of defects in the Refurbished Buildings, subject to the provisions of clause 12.3.2.”.]
[2.26.18	Insert new clause 2.26.18:
“2.26.18	a COVID-19 Event”.]
Delay caused by Contractor’s default
2.26A	Insert new clause 2.26A:
“2.26A	Notwithstanding any other provision under these Conditions, the Contractor shall not become entitled to any extension of time for the completion of the Works or any part of the Works on account of any circumstances arising by reason of any error, omission, negligence or default of the Contractor or of any Sub-Contractor or supplier of any tier, or of any of his or their employees or agents.”
Practical completion
[bookmark: _Ref192569578]2.27	In lines 1 and 2 delete “When practical completion of the Works or a Section is achieved and the Contractor has complied sufficiently with clauses 2.37 and 3.16 in respect of the supply of documents and information, then:” and substitute “[Subject to Clause 2.27A], the Contractor shall notify the Employer in writing no later than 4 (four) weeks prior to the date when he considers that the Works or a Section thereof will be practically complete. Provided that the Works or a Section thereof have achieved Practical Completion and the Contractor has complied with clauses 2.37, 3.16 and Article 13:”.
[2.27A	Insert new clause 2.27A:
[bookmark: _Ref476666790]“2.27A	If practical completion of the Works or a Section is achieved after the relevant Completion Date, practical completion of the Works or Section (as relevant) shall be deemed for all purposes of this Contract to have taken place on the date which occurs [  ] weeks before the first day of the first available term [or half term] provided that:
2.27A.1	the Contractor shall be responsible for any deterioration in the condition of the Works or Section (as relevant) until the deemed date of practical completion of the Works or Section (as relevant); and
2.27A.2	the Contractor and the Employer agree (each party acting reasonably) appropriate arrangements to minimise any disruption to the Educational Services (including the retention of facilities such as examination halls at the Existing Buildings until such time as it is appropriate to commence use of the equivalent facilities of the [New Buildings][Refurbished Buildings][New Buildings and Refurbished Buildings]).”]
2.27B	Insert new clause 2.27B:
“Snagging items
2.27B.1	The Employer may at his discretion issue a Practical Completion Statement or a Section Completion Statement notwithstanding that there are any Snagging Items. Where there are Snagging Items, the Employer shall, within five (5) Business Days of the issue of the Practical Completion Statement or Section Completion Statement, issue a notice specifying the Snagging Items together with an estimate of the cost of rectifying such Snagging Items.
2.27B.2	The Contractor shall, in consultation with the Employer and in such manner as to cause as little disruption as reasonably practicable to any ongoing commissioning and the Employer’s use of the School, rectify all Snagging Items within a reasonable period not exceeding twenty (20) Business Days from the issue of the Practical Completion Statement or Section Completion Statement.
2.27B.3	If, by the end of the period referred to in clause 2.27B.2, the Contractor has failed to rectify the Snagging Items to the reasonable satisfaction of the Employer, the Employer may, by himself, or by the engagement of others, carry out the works necessary to rectify the Snagging Items, at the risk and cost of the Contractor.”
[Payment or allowance of liquidated damages 
2.29	Delete and insert “Not Used” in lieu of existing clause 2.29.]
Payment or allowance of liquidated damages
2.29.1.2	Insert “the Employer has informed the Contractor in writing that he shall or may require the Contractor to pay or allow liquidated damages,” in lieu of existing clause 2.29.1.2.
2.29.2	At the end of the clause delete the full stop and insert “, and the Employer’s notice under clause 2.29.2 may also suffice as the Employer’s notification under clause 2.29.1.2.”
[Provision of temporary accommodation in the event of late completion 
2.29A 	Insert as clause 2.29A:
“Provision of temporary accommodation in the event of late completion
2.29A.1	Provided that the Employer has issued a Non-Completion Notice for the Works or a Section and subject to clause 2.29A.2, the Contractor shall upon demand by the Employer provide from the relevant Date for Completion until the relevant date of Practical Completion (or, if earlier, until the date of termination of this Contract or of the Contractor’s employment under it), at his own cost temporary accommodation within the curtilage of the School which meets the Employer’s Requirements and can be used without interfering with the provision of education to pupils at the School to allow the School to accommodate all pupils at the School for whom appropriate accommodation is not available prior to the date of Practical Completion. Further or alternatively, the Employer may recover the cost of providing such temporary accommodation from the Contractor as a debt, and such debt shall be payable by the Contractor within five (5) Business Days of the Employer’s demand. 
2.29A.2	In the event of a revised Completion Date being fixed in accordance with clause 2.25, and prior to such fixing, the Contractor has provided temporary accommodation in accordance with clause 2.29A.1 in respect of late completion of the Works or relevant part of the Works based on a previously applicable Date for Completion which is earlier than that newly fixed, the Employer shall refund to the Contractor following the date of Practical Completion of the Works or relevant part of the Works the cost of the provision of temporary accommodation for the period from the earlier fixed Date for Completion until the newly fixed Completion Date. 
2.29A.3	If the provision of temporary accommodation in accordance with clause 2.29A.1 is not possible or practical, at the option of the Employer, the Contractor shall either:
2.29A.3.1	reimburse to the Employer the proper costs reasonably incurred by the Employer in the provision of alternative accommodation and any additional or alternative ancillary services as may be required to enable that accommodation to be used for the provision of Educational Services, including, if relevant, the cost of providing temporary facilities or accommodation and/or the costs of transportation to and from any facilities or accommodation so provided; or 
2.29A.3.2	provide at the Contractor’s expense equivalent alternative accommodation in a location within [one (1)] mile of the [School][Sites] and provide such additional or alternative ancillary services as may be required to enable that accommodation to be used for the provision of Educational Services.”]
Practical completion date
2.31	At the end of the clause delete the full stop and insert “provided, however, that the Rectification Period for the Relevant Part shall extend until the issue by the Employer of the Notice of Completion of Making Good in respect of the whole of the Works.”
Defects etc – Relevant Part
2.32	At the end of the clause insert “Provided that the Employer shall not be required to issue such notice any earlier than 10 Business Days after the end of the Rectification Period applicable to such Relevant Part.”
[Insurance – Relevant Part
2.33	In line 1 insert “paragraph C.2 of Insurance Option C” in lieu of “under Insurance Option A, B or C.2 whichever applies”].
Schedules of defects and instructions
2.35	In line 3 after “Contract” insert “or frost occurring before Practical Completion of the Works or relevant Section:”. 
2.35.2	In line 3 delete “after delivery of that schedule or”.
2.35	In the final paragraph after “Within a reasonable time” insert “(and in any event, subject to clause 2.35A, within a period of 10 Business Days or such longer period as the Parties may, acting reasonably, agree)”.
Defects requiring urgent attention
2.35A	Insert new clause 2.35A:
“2.35A	In cases of urgency the Employer may require any matter notified under clause 2.35 to be made good within such period of time specified by the Employer as the circumstances require.”
Defects etc. at Practical Completion
2.35B	Insert new clause 2.35B:
“2.35B	The foregoing provisions of this clause 2.35 apply to any defects, shrinkages or other faults and to any items of incomplete work and/or omissions remaining at Practical Completion. If the Contractor does not complete any works and/or comply with an instruction issued by the Employer pursuant to clause 2.35 and/or 2.35A in accordance with the period of time required by the Employer, the Employer may, without further notice, employ and pay other persons to execute any work whatsoever which may be necessary to give effect to that instruction. The Contractor shall be liable for all additional costs incurred by the Employer in connection with such employment, which for the avoidance of doubt shall include all costs and losses incurred by the Employer in rectifying and making good any such defects, shrinkages, other faults or incomplete works, and an appropriate deduction shall be made from the Contract Sum or the Employer may recover the same from the Contractor as a debt.”
Post Practical Completion Activities 
2.35C	Insert new clause 2.35C:
“2.35C	Notwithstanding any other provision of this Contract, the Contractor shall carry out and complete the Post Practical Completion Activities.  To the extent that the Contractor is unable to or fails to complete all or any part of the Post Practical Completion Activities as required by the Employer’s Requirements, then such Post Practical Completion Activities, or any incomplete part of the Post Practical Completion Activities, shall be deemed to be defects, shrinkages, other faults or incomplete works as referred to in clauses 2.35 and 2.35B. For the avoidance of doubt matters referred to in this clause 2.35C shall not prevent the release of the applicable Retention at Practical Completion, but shall apply to the remaining Retention to be released upon the issue of the Notice of Completion of Making Good.”
Notice of Completion of Making Good
2.36	At the end of the clause insert “Provided that the Employer shall not be required to issue any notice to that effect any earlier than 10 Business Days after the end of the relevant Rectification Period.”
As-built Drawings
2.37	Insert the following in lieu of existing clause 2.37:
“2.37.1	On or before and as a condition precedent to Practical Completion of the Works or a Section the Contractor shall without further charge supply to the Employer in relation to the Works or a Section: 
2.37.1.1	all operating and maintenance documents in accordance with the Employer’s Requirements;
2.37.1.2	in favour of the Employer, originals of all warranties and guarantees available from the manufacturers and suppliers of all goods and equipment forming part of the Works or a Section whether or not expressly indicated in the Employer’s Requirements and other documents and certificates then available or should properly be available in respect of goods, plant, equipment and fittings;
2.37.1.3	the original notice of passing of plans under the Building Regulations and confirmation from the relevant authority that all conditions under the Building Regulations have been complied with; and 
2.37.1.4	the health and safety file pursuant to the CDM Regulations in accordance with the information as set out in the Employer’s Requirements.
Notwithstanding any provision to the contrary in this Contract the Contractor shall not be entitled to any payment of Retention that would, but for this provision, become due and payable under this Contract until the provisions of clause 2.37.1 have been complied with.
2.37.2	Within 4 weeks of the date of Practical Completion of the Works or a Section the Contractor shall without further charge to the Employer supply to the Employer in relation to the Works or a Section (save where they have already been provided pursuant to clause 2.37.1):
2.37.2.1	three complete reproducible sets of the as built drawings together with one electronic copy on disk/CD-Rom (Microsoft Office compliant);
2.37.2.2	three copies of the Construction Phase Plan together with one electronic copy on disk/CD-Rom (Microsoft Office compliant); 
2.37.2.3	the original completion certificate issued by the relevant authority under the Building Regulations;
2.37.2.4	all correspondence and documentation relating to obtaining the Consents together with the originals of the Consents and copies of all associated drawings plans and copies of all applications relative thereto;
2.37.2.5	evidence that all Consents have been obtained and complied with in full in relation to the Works or a Section; 
2.37.2.6	the completed health and safety file pursuant to the CDM Regulations in accordance with the information as set out in the Employer’s Requirements; and
2.37.2.7	written evidence that all appropriate documentation has been submitted to the BREEAM assessor confirming that in the opinion of the assessor the Works achieve the BREEAM rating set out in the Employer’s Requirements.
Notwithstanding any provision to the contrary in this Contract the Contractor shall not be entitled to any payment of Retention that would, but for this provision, become due and payable under this Contract until the provisions of clause 2.37.2 have been complied with provided that the provisions of this clause shall not apply to any Retention payable to the Contractor prior to Practical Completion by virtue of clauses 2.31 and 4.18.2.
2.37.3	If during the course of the Rectification Period errors are discovered in the drawings and information supplied by the Contractor in accordance with clauses 2.37.1 and 2.37.2 or if as a result of any adjustment or remedial work carried out during the course of the Rectification Period the said drawings and information no longer show or describe the Works as required by clauses 2.37.1 and 2.37.2 then the Contractor as soon as reasonably practicable shall amend the said drawings and information so that they comply with the requirements of clauses 2.37.1 and 2.37.2 at no extra cost to the Employer.”
Copyright and use
2.38	Insert the following in lieu of existing clause 2.38:
“2.38.1 	The Intellectual Property Rights in the Contractor’s Design Documents prepared by or on behalf of the Contractor in relation to this Contract and the work executed by him remains the property of the Contractor. The Contractor hereby grants to the Employer an irrevocable, royalty free, non-exclusive licence to use and reproduce the Contractor’s Design Documents for any and all purposes connected with the construction, use, alterations or demolition of the Sites. Such licence entitles the Employer to grant sub-licences to third parties in the same terms as this licence provided always that the Contractor shall not be liable to any licencee for any use of the Contractor’s Design Documents or the use of the Intellectual Property Rights in the Contractor’s Design Documents for purposes other than those for which the same were originally prepared by or on behalf of the Contractor. 
2.38.2 	The Employer may assign, novate or otherwise transfer his rights and obligations under the licence granted pursuant to clause 2.38.1 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Employer. 
2.38.3 	In the event that the Contractor does not own the copyright or any Intellectual Property Rights in any of the Contractor’s Design Documents the Contractor shall use all reasonable endeavours to procure the right to grant such rights to the Employer to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Contractor is unable to procure the right to grant to the Employer in accordance with the foregoing the Contractor shall procure that the third party grants a direct licence to the Employer on industry acceptable terms. 
2.38.4 	The Contractor waives any moral right to be identified as author of the Contractor’s Design Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Contractor’s Design Documents subjected to derogatory treatment in accordance with section 8 of that Act as against the Employer or any licensee or assignee of the Employer. 
2.38.5 	In the event that any act unauthorised by the Employer infringes a moral right of the Contractor in relation to the Contractor’s Design Documents the Contractor undertakes, if the Employer so requests and at the Employer’s expense, to institute proceedings for infringement of the moral rights. 
2.38.6 	The Contractor warrants to the Employer that he has not granted and shall not (unless authorised by the Employer) grant any rights to any third party to use or otherwise exploit the Contractor’s Design Documents. 
2.38.7 	The Contractor shall supply copies of the Contractor’s Design Documents to the Employer’s Agent and to the Employer’s other contractors and consultants for no additional fee to the extent necessary to enable them to discharge their respective functions in relation to this Contract or related works. 
2.38.8 	After the termination or conclusion of the Contractor’s employment hereunder, the Contractor shall supply the Employer with copies and/or computer discs of such of the Contractor’s Design Documents as the Employer’s Agent may from time to time request and the Employer shall pay the Contractor’s reasonable costs for producing such copies or discs. 
2.38.9 	In carrying out the Works the Contractor shall not infringe any Intellectual Property Rights of any third party. The Contractor shall indemnify the Employer against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.”
Insert new clauses 2.39 – 2.57:
Disclosure and Barring
[bookmark: _Ref192567044]2.39.1	The Contractor shall procure that in respect of all potential staff or persons (including sub-contractors of any tier) who will be carrying out any Sensitive Works (each a “Named Employee”) before a Named Employee begins to attend the Sites to perform any Sensitive Works:
2.39.1.1	each Named Employee is questioned as to whether he or she has any Convictions or CBOs;
2.39.1.2	the results of an Enhanced with Lists Check is obtained from the Disclosure and Barring Service in respect of each Named Employee;
2.39.1.3	to the extent permitted by law a copy of the results of such checks by the Contractor as are referred to in clause 2.39.1.2 are notified to the Employer.
2.39.2	The Contractor shall procure that:
2.39.2.1	no person who appears on a Barred List following the results of the Enhanced with Lists Check referred to in clause 2.39.1.2 shall be employed or engaged in the performance of the Sensitive Works; and 
2.39.2.2	he shall and shall procure that all Sub-Contractors shall comply with all reporting requirements of the Disclosure and Barring Service.
[bookmark: _Ref192567274]2.39.3	The Contractor shall procure that no person who discloses any Convictions or CBOs, or who is found to have any Convictions following the results of the Enhanced with Lists Check referred to in clause 2.39.1.2, is employed or engaged in carrying out any part of any Sensitive Works without the Employer’s prior written consent.
2.39.4	Insofar as permitted by law, the Contractor shall procure that the Employer is kept advised at all times of any member of staff or employee of any Sub-Contractor engaged in the provision of the Sensitive Works:
2.39.4.1	who subsequent to his/her commencement of employment as a member of staff receives a Conviction or CBO which becomes known to the Contractor or a Sub-Contractor or whose previous Convictions or CBO become known to the Contractor or a Sub-Contractor (or any employee of the Contractor or Sub-Contractor involved in the provision of the Sensitive Works); or
2.39.4.2	in respect of whom information is referred to the Disclosure and Barring Service pursuant to the Disclosure and Barring Service (as appropriate); or
2.39.4.3	whom the Disclosure and Barring Service is “minded to bar” or who is placed on a Barred List pursuant to the Disclosure and Barring Scheme which becomes known to the Contractor or a Sub-Contractor.
2.39.5	In the event that any member of staff of the Contractor or a Sub-Contractor is added to a Barred List, the Contractor shall procure that such member of staff is removed from the Sites and shall cease to be engaged in the Sensitive Works.
2.39.6	Save to the extent prescribed otherwise pursuant to the Disclosure and Barring Service this clause 2.39 shall not apply to those individuals who shall be required by the Contractor to attend on any of the Sites to provide emergency reactive services. In the case of such individuals, the Contractor shall ensure that such individuals are accompanied at all times while on the Sites by a member of the Contractor’s staff who has been properly employed or engaged in accordance with this clause 2.39.
Conduct of Staff and Security Arrangements
2.40.1	Whilst engaged at the Sites the Contractor shall and shall procure that his staff and the staff of any sub-contractor of any tier shall comply with any Employer’s Policies relating to the conduct of staff and security arrangements. 
2.40.2	The Employer (acting reasonably) may: 
2.40.2.1	instruct the Contractor that disciplinary action is taken against any employee of the Contractor or any sub-contractor of any tier involved in the provision of the Works (in accordance with the terms and conditions of employment of the employee concerned) where such employee misconducts himself or is incompetent or negligent in his duties (in which case the Employer shall co-operate with any disciplinary proceedings and shall be advised in writing of the outcome); or
[bookmark: _Ref192567363]2.40.2.2	where the Employer has reasonable grounds for considering that the presence or conduct of an employee at any location relevant to the performance of the Works is undesirable, require the exclusion of the relevant employee from the relevant location(s). 
[bookmark: _Ref192567293]Admission to the Sites
[bookmark: _Ref192567308][bookmark: _Ref192567346]2.41.1	Subject to the remainder of this clause 2.41.1, the Contractor shall at least 20 Business Days before the date on which the Contractor first carries out any Sensitive Works provide the Employer with a written list of the names and addresses of all employees or other persons who it expects may require admission to the Sites in connection with the carrying out of any Sensitive Works, specifying the capacities in which those employees or other persons are concerned with any Sensitive Works and giving such other particulars as the Employer may require. The Contractor shall update this information as and when any such individuals are replaced or complemented by others, not less than 20 Business Days before their inclusion. The decision of the Employer on whether any person is to be refused admission to the Sites shall be final and conclusive and the Employer shall not be obliged to give reasons for its decision.  
2.41.2	Where the Contractor is unable (acting reasonably) to comply with clause 2.41.1 by the time period specified in it then the Contractor shall comply with his obligations under that clause as soon as reasonably practicable and by no later than the end of the day on which the relevant individual first goes the Sites. Until such time as the Contractor has complied with its obligations in respect of that individual, he or she shall at all times be accompanied on Site by a member of the Contractor or Contractor’s Person’s staff who has been properly notified to the Employer in accordance with clause 2.41.1.
2.41.3	This clause 2.41 shall not apply to those individuals who shall be required by the Contractor or Contractor’s Person to attend the Sites to provide emergency reactive services. In the case of such individuals, the Contractor shall, or shall procure that any Contractor’s Person shall ensure that such individuals are accompanied at all times while on the Sites by a member of the Contractor or Contractor’s Person’s staff who has been properly notified to the Employer in accordance with clause 2.41.1.
Refusal of Admission
2.42	The Employer reserves the right to refuse to admit to the Sites or to the Existing Buildings any person employed or engaged by the Contractor or any sub-contractor of any tier, whose admission would, in the opinion of the Employer, present a risk to themselves or any pupil, or an Employer’s Person or property, and shall not be obliged to give any reasons for such refusal. 
Decision to Refuse Admission
2.43	The decision of the Employer as to whether any person is to be refused admission to the Sites pursuant to clause 2.42 shall be final and conclusive. 
[bookmark: _Ref192567371]Removal from Sites
2.44	The Contractor shall comply with and/or procure compliance with any notice issued by the Employer from time to time requiring the removal from the Sites of any person employed thereon who in the opinion of the Employer acting reasonably is not acceptable on the grounds of risk to themselves or any pupil, or any Employer’s Person or property and that such persons shall not be employed again in connection with the Works without the written consent of the Employer.
[bookmark: _Ref192568211]Minimising Disruption to the Provision of Educational Services 
2.45	Insofar as the carrying out of the Works affects or may affect the provision of Educational Services at the School, the Contractor shall procure that (subject to the terms of this Contract) the Works are carried out: 
2.45.1	so as to minimise any disruption to the provision of Educational Services; and
2.45.2	so as to ensure that no disruption is caused during the carrying out of examinations at the School during any Examination Period; and
2.45.3	in compliance, to the extent reasonably practicable, with the Construction Programme.
[bookmark: _Ref192567177]Examination Periods
[bookmark: _Ref192566916]2.46.1	The Examination Period for the [current and] subsequent Academic Year[s] following the date of this Contract has been notified by the Employer to the Contractor.
2.46.2	Where such dates have not already been notified pursuant to clause 2.46.1, then no later than 31 August in each Academic Year during which the Works are continuing the Employer shall notify the Contractor of the dates of the Examination Period for the next Academic Year.
Stop Notices
2.47.1	If, in the opinion of the Employer, the Contractor or a Contractor’s Person is not at any time during an Examination Period complying with his obligations under clause 2.45 and the performance of the Works is causing interference with or otherwise disrupting examinations at the School, the Employer may give a written instruction to the Contractor (a Stop Notice) to cease such parts of the Works and/or take or refrain from taking such other steps as are necessary to cease interference with the examinations until the end of the Examination Period in question (or such other time as reasonable decided by the Employer).
2.47.2	The Contractor shall comply immediately with any Stop Notice issued pursuant to clause 2.47.1.
2.47.3	If the Employer issues a Stop Notice, the Employer shall, not later than the next Business Day following the day on which such Stop Notice was given, confirm in writing to the Contractor:
2.47.3.1	the fact that the Stop Notice was given and the time at which it was given;
2.47.3.2	the nature and extent of the Stop Notice;
2.47.3.3	what was, in the opinion of the Employer, the disruption to or interference with the examinations; and
2.47.3.4	any other relevant information.
2.47.4	If it is subsequently discovered that the Contractor was not in breach of his obligations under clause 2.45.1, the giving of a Stop Notice shall constitute grounds for an extension of time and loss and expense and the provisions of clauses 2.25, 4.19 and 4.20 of the Contract shall apply, provided always that this shall not absolve the Contractor from his obligations immediately to comply with any such Stop Notice.
2.47.5	The Contractor shall take all reasonable steps to mitigate the consequences of service of a Stop Notice on its ability to perform his obligations under this Contract.
[bookmark: _Ref192568159]2.47.6	Any dispute in relation to or arising out of this clause 2.47 may be referred by either Party for resolution under section 9 provided always that any such reference shall not absolve the Contractor from its obligation immediately to comply with any Stop Notice in accordance with this clause 2.47.
[Decanting
2.48.1	The Contractor and the Employer shall each comply with their respective obligations set out in the Decant Protocol (and shall not be in breach of such obligations to the extent that any failure to do so arises directly from any default of the other Party).
2.48.2	In the event that the Construction Programme is amended in accordance with this Contract, the Parties shall agree (acting reasonably) any necessary changes to the Decant Protocol with the aim of minimising delay to the relevant Completion Date of the Works or Completion Date of a Section. In accordance with clause 2.45, any such changes to the Decant Protocol shall not disrupt the provision of Educational Services.]
Induction
2.49.1	The Contractor shall provide an induction for the School for all teachers, staff and students at the dates and times identified in the Construction Programme and in the manner set out in the Employer’s Requirements. The Contractor shall have no responsibility to repeat such induction to those teachers staff or students who do not attend the planned induction for the School.
Operations on the Sites
2.50.1	The Contractor shall provide to the Employer’s Agent if and as the Employer’s Agent requests in writing, details of the Contractor’s proposals for the means of access to the Sites during the construction period, vehicle parking facilities on the Sites, loading and unloading areas for materials, site compounds, temporary warning and direction signs on adjacent highways and any other similar information as to the Contractor’s working arrangements. If necessary the Contractor shall amend such details to obtain the approval of the local planning authority or other relevant public authority having jurisdiction with respect to the Works.
2.50.2	The Contractor shall be wholly responsible for the design, adequacy, stability and safety of all temporary works required in and about the construction of the Works, save insofar as it is provided in any Contract Document that the design of any temporary works is to be provided by any member of the Employer’s design team, in which case the Contractor shall not be responsible for the production or the adequacy of such design.
2.50.3	In and about the execution of the Works the Contractor shall maintain and not cause any interference to any support enjoyed by any adjoining land or any structures, other than any structures which are to be demolished as part of the Works.
2.50.4	The Contractor shall:
2.50.4.1	keep all enclosures around the Sites clear of graffiti, posters and other unauthorised attachments, so far as is practicable;
2.50.4.2	implement measures for the regulation of traffic to and from the Sites including wheel‑washing procedures and street cleaning and comply with any requirements of the police or highway authorities with regard to local traffic arriving at and departing from the Sites;
2.50.4.3	obtain for himself any licences required to oversail any land outside the Sites’ boundaries; and
2.50.4.4	make good or meet the cost of making good all damage caused to roads, footpaths and property adjoining the Sites and to any services, arising from the carrying out of the Works.
Energy performance
2.50A.1	At or before Practical Completion of the Works or any Section, the Contractor shall without charge provide to the Employer an energy performance certificate and a recommendation report for the Works or Section, in conformity with regulation 29 of the Building Regulations 2010 and any modification or replacement of the same.
Confidentiality and Information Sharing
2.51.1 	Except to the extent set out in this clause or where disclosure is expressly permitted elsewhere in this Contract, each Party shall:
2.51.1.1	treat the other Party’s Confidential Information as confidential and safeguard it accordingly; 
2.51.1.2 	not disclose the other Party’s Confidential Information to any other person without prior written consent;
2.51.1.3	immediately notify the other Party if he suspects unauthorised access, copying, use or disclosure of the Confidential Information; and
2.51.1.4	notify the Serious Fraud Office where the recipient Party has reasonable grounds to believe that the other Party is involved in activity that may be a criminal offence under the Bribery Act 2010.
2.51.2	Clause 2.51.1 shall not apply to the extent that:
2.51.2.1 	such disclosure is a requirement of the law of the contract placed upon the Party making the disclosure, including any requirements for disclosure under the FOIA or the Environmental Information Regulations pursuant to clause 2.53 (Freedom of Information);
2.51.2.2	such information was in the possession of the Party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner; 
2.51.2.3	such information was obtained from a third party without obligation of confidentiality; 
2.51.2.4 	such information was already in the public domain at the time of disclosure otherwise than by a breach of this Contract; or 
2.51.2.5	it is independently developed without access to the other Party’s Confidential Information. 
2.51.3 	The Contractor may only disclose the Employer’s Confidential Information to Contractor’s Persons who are directly involved in the carrying out of the Works and who need to know the information, and shall ensure that such Contractor’s Persons are aware of and shall comply with these obligations as to confidentiality. 
2.51.4 	The Contractor shall not, and shall procure that the Contractor’s Persons do not, use any of the Employer’s Confidential Information received otherwise than for the purposes of this Contract. 
2.51.5 	The Contractor may only disclose the Employer’s Confidential Information to Contractor’s Persons who need to know the information, and shall ensure that such Contractor’s Persons are aware of, acknowledge the importance of, and comply with these obligations as to confidentiality. In the event that any default, act or omission of any Contractor’s Persons causes or contributes (or could cause or contribute) to the Contractor breaching his obligations as to confidentiality under or in connection with this Contract, the Contractor shall take such action as may be appropriate in the circumstances, including the use of disciplinary procedures in serious cases. To the fullest extent permitted by his own obligations of confidentiality to any Contractor personnel, the Contractor shall provide such evidence to the Employer as the Employer may reasonably require (though not so as to risk compromising or prejudicing the case) to demonstrate that the Contractor is taking appropriate steps to comply with this clause 2.51, including copies of any written communications to and/or from Contractor’s Persons, and any minutes of meetings and any other records which provide an audit trail of any discussions or exchanges with Contractor’s Persons in connection with obligations as to confidentiality. 
2.51.6 	At the written request of the Employer, the Contractor shall procure that those members of the Contractor’s Persons identified in the Employer’s notice signs a confidentiality undertaking prior to commencing any work in accordance with this Contract. 
2.51.7 	Nothing in this Contract shall prevent the Employer from disclosing the Contractor’s Confidential Information: 
2.51.7.1 	to any Crown Body. All Crown Bodies receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Crown Bodies on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Crown Body;
2.51.7.2 	to a professional adviser, contractor, consultant, supplier or other person engaged by the Employer or any Crown Body (including any benchmarking organisation) for any purpose connected with this Contract or any person conducting a review in respect of this Contract on behalf of a public body; 
2.51.7.3 	for the purpose of the examination and certification of the Employer’s accounts; 
2.51.7.4 	for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Employer has used its resources; 
2.51.7.5 	for the purpose of the exercise of its rights under this Contract; or 
2.51.7.6	to a proposed successor body of the Employer in connection with any assignment, novation or disposal of any of its rights, obligations or liabilities under this Contract, 
	and for the purposes of the foregoing, disclosure of the Contractor’s Confidential Information shall be on a confidential basis and subject to a confidentiality agreement or arrangement containing terms no less stringent than those placed on the Employer under this clause 2.51. 
2.51.8 	The Employer shall use all reasonable endeavours to ensure that any government department, employee, third party or Sub-Contractor to whom the Contractor’s Confidential Information is disclosed pursuant to the above clause is made aware of the Employer’s obligations of confidentiality. 
2.51.9 	Nothing in this clause shall prevent either party from using any techniques, ideas or know-how gained during the performance of the Contract in the course of his normal business to the extent that this use does not result in a disclosure of the other party’s Confidential Information or an infringement of Intellectual Property Rights. 
2.51.10 	The Employer may disclose the Confidential Information of the Contractor: 
2.51.10.1 	to Parliament and Parliamentary Committees or if required by any Parliamentary reporting requirement; 
2.51.10.2 	to the extent that the Employer (acting reasonably) deems disclosure necessary or appropriate in the course of carrying out its public functions.
2.51.11	The Contractor shall not by himself, his employees or agents, and shall procure that his Sub-Contractors shall not, communicate with representatives of the press, television, radio or other communications media on any matter concerning this Contract or the Works without the prior written approval of the Employer.
2.51.12	No facilities to photograph or film in or upon any property used in relation to the Works shall be given or permitted by the Contractor unless the Employer has given his prior written approval.
2.51.13	The Contractor shall not exhibit or attach to any part of the Sites any notice or advertisement without the prior written permission of the Employer, save where otherwise required to comply with legislation.
[Judicial Proceedings
2.52.1	Either Party shall notify the other forthwith upon becoming aware of any Judicial Proceedings.
2.52.2	
2.52.2.1	In the event of Judicial Proceedings the Employer shall be entitled by notice in writing to the Contractor (the “Suspension Notice”) to suspend the Works and the Contractor will forthwith suspend the Works upon receipt of the Suspension Notice at the Sites which is the subject of Judicial Proceedings and such suspension shall subsist subject to clause 2.52.4.1 until such time as i) such Judicial Proceedings are finally dismissed or withdrawn; or ii) provided that there is no subsisting Judicial Proceedings Action the Employer informs the Contractor that the Works should be resumed (whichever is the earlier).
2.52.2.2 	The Contractor must suspend the Works (or the relevant part thereof) at the Sites which is the subject of any Judicial Proceedings Action and forthwith give notice of such suspension in writing to the Employer (the “Contractor Suspension Notice”) and such suspension shall subsist subject to clause 2.52.4.2 until such time as i) such Judicial Proceedings Action is finally overturned; ii) this Contract is varied by means of a Change in accordance with section 5 in order to permit the Contractor lawfully to resume the Works and/or perform its obligations under this Contract; or iii) the Parties otherwise agree in writing that the Works should be resumed, whichever is the earliest. 
2.52.3	Save for where the Contractor or a Contractor’s Person (and for the purposes of this clause 2.52.3 only “Contractor” or “Contractor’s Person” shall exclude an employee or agent of the Contractor or of a Contractor’s Person acting in a personal capacity) has brought, or caused to be brought on his behalf, Judicial Proceedings any suspension of the Works pursuant to clause 2.52.2.1 and/or 2.52.2.2 shall be deemed to be a Relevant Event and a Relevant Matter from the date of the Suspension Notice or Contractor Suspension Notice as appropriate and the provisions of 2.24 and 2.25 shall apply (and for the purposes of the provisions of clause 2.24 the Contractor is deemed to have become aware that there will be or is likely to be a delay in the commencement or completion of the Works on the date of receipt of the Suspension Notice or the date of Contractor Suspension Notice as appropriate);
2.52.4	If by the date falling 12 months after the date of the:
2.52.4.1 	Suspension Notice any Judicial Proceedings are not finally dismissed or withdrawn, then, unless agreed otherwise in writing between the Parties, this Contract shall be deemed to be terminated by the Employer as at such date: or;
2.52.4.2 	Contractor Suspension Notice i) such Judicial Proceedings Action is not finally overturned or ii) a revised planning permission permitting the lawful completion of the Works has not been granted or iii) if the Parties are unable to agree a Change pursuant to clause 2.52.2.2 by such date, then, unless agreed otherwise between the Parties, this Contract shall be deemed to be terminated by the Employer as at such date; 
and where either clause 2.52.4.1 or clause 2.52.4.2 applies, notwithstanding that the Contractor or a Contractor’s Person has brought or caused to be brought on his behalf Judicial Proceedings Action, compensation shall be paid by the Employer in accordance with the provisions of clause 8.7 less any amounts already paid to the Contractor in accordance with this Contract. The Parties agree that there shall be no double recovery of compensation under this clause 2.52.]
Freedom of information
2.53.1	The Contractor acknowledges that unless the Employer has notified the Contractor that the Employer is exempt from the provisions of the FOIA, the Employer is subject to the requirements of the Code of Practice on Government Information, FOIA and the Environmental Information Regulations. The Contractor shall co-operate with and assist the Employer so as to enable the Employer to comply with his information disclosure obligations. 
2.53.2 	The Contractor shall: 
2.53.2.1 	transfer to the Employer all Requests for Information that it receives as soon as practicable and in any event within 2 Business Days of receiving a Request for Information; 
2.53.2.2 	provide the Employer with a copy of all information in its possession, or power in the form that the Employer shall require within 5 Business Days (or such other period as the Employer may specify) of the Employer’s request; 
2.53.2.3 	provide all necessary assistance as reasonably requested by the Employer to enable the Employer to respond to the Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations; and 
2.53.2.4	procures that his Sub-Contractors do likewise. 
2.53.3 	The Employer is responsible for determining in his absolute discretion whether any information is exempt from disclosure in accordance with the provisions of the Code of Practice on Government Information, FOIA or the Environmental Information Regulations. 
2.53.4 	The Contractor shall not respond directly to a Request for Information unless authorised to do so by the Employer. 
2.53.5 	The Contractor acknowledges that the Employer may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the Freedom of Information Act 2000, be obliged to disclose information without consulting or obtaining consent from the Contractor or despite the Contractor having expressed negative views when consulted. 
2.53.6 	The Contractor shall ensure that all information is retained for disclosure for twelve years and shall permit the Employer to inspect such records as and when reasonably requested from time to time.
Tax compliance
2.54.1 	The Contractor represents and warrants that as at the date of this Contract, he has notified the Employer in writing of any Occasions of Tax Non-Compliance or any litigation that he is involved in that is in connection with any Occasions of Tax Non-Compliance. 
2.54.2	If, at any point prior to the end of the Rectification Period, an Occasion of Tax Non-Compliance occurs, the Contractor shall: 
2.54.2.1	notify the Employer in writing of such fact within 5 Business Days of its occurrence; and 
2.54.2.2	promptly provide to the Employer: 
2.54.2.2.1	details of the steps which the Contractor is taking to address the Occasions of Tax Non-Compliance and to prevent the same from recurring, together with any mitigating factors that it considers relevant; and 
2.54.2.2.2	such other information in relation to the Occasion of Tax Non-Compliance as the Employer may reasonably require.
[bookmark: _Toc37776882][bookmark: _Ref356986479][bookmark: _Ref356986464][bookmark: _Ref356986448]Contractor’s records
[bookmark: _Ref192570997]2.55.1	The Contractor shall maintain, or procure that detailed records relating to the performance of the Works are maintained, in accordance with Good Industry Practice and any applicable legislation. 
[bookmark: _Ref192571014]2.55.2	Without prejudice to clause 2.55.1, the Contractor shall maintain or procure that the following are maintained:
[bookmark: _Ref192571015]2.55.2.1	a full record of all incidents relating to health, safety and security which occur during the term of this Contract; and
[bookmark: _Ref192571018]2.55.2.2	full records of all maintenance procedures carried out during the term of this Contract as part of the Works,
and the Contractor shall have the items referred to in clauses 2.55.2.1 and 2.55.2.2 available for inspection by the Employer upon reasonable notice, and shall present a report of them to the Employer as and when requested.
2.55.3	The records referred to in this clause 2.55 shall be retained for a period of at least twelve (12) years after the Contractor’s obligations under this Contract have come to an end.
Access for Employer’s Agent
3.1	In lines 4/5 delete “so far as possible”.
Site Manager
3.2	At the end of the clause insert “Notwithstanding the provisions of clause 2.42 if at any time before the issue of the Notice of Completion of Making Good the Employer shall request the removal of any of the Contractor’s Persons from the Works for reasons of negligence, incompetence or misconduct, the Contractor shall promptly remove such personnel and replace him or them with persons acceptable to the Employer.”
Project meetings
3.2A 	Insert new clause 3.2A:
“3.2A	The Contractor shall attend project meetings convened by the Employer’s Agent upon reasonable notice and at reasonable intervals and representatives of the Employer and of the Employer’s other consultants (and any other persons authorised by the Employer and notified to the Contractor in writing for the purpose) shall be permitted to attend such meetings.”
Conditions of sub-contracting
3.4.2.5	In line 1 delete “the Rights Particulars provide” in lieu insert “this Contract provides”.
3.4.2.5.1	In lines 1/2 delete “if those particulars require” and at the end of the clause insert “and have a 12 year limitation period commencing from Practical Completion of the whole of the Works”.
3.4.2.6	Insert new clause 3.4.2.6: 
“3.4.2.6	that in the case of any sub-contracting of the design of the Works the Sub-Contractor shall throughout the duration of the Works and for a period of 12 years following the date of Practical Completion of the whole of the Works maintain PI Insurance to cover all of the Sub-Contractor’s design and professional obligations under the sub-contract (including (to the extent applicable) professional advice and/or services, any defects and/or insufficiency of design) insurance cover with a licensed insurance company with a limit of indemnity of not less than that amount stated in the relevant sub-contract in respect of any claims which may be made against the Sub-Contractor in relation to the design of the Works;”.
Insert new subclauses 3.4.2.7 to 3.4.2.10 as follows:
“3.4.2.7	a period for payment of the amount due to the Sub-Contractor not greater than 5 days after the final date for payment in this Contract. The amount due shall, but shall not be limited to, payment for work which the Sub-Contractor has completed from the previous application date up to the current application date in this Contract; 
3.4.2.8	a provision requiring the Sub-Contractor to include in each subsubcontract the same requirement (including this requirement to flow down), except that the period for payment is to be not greater than 9 days after the final date for payment in this Contract; 
3.4.2.9 	a provision requiring the Sub-Contractor to assess the amount due to a subsubcontractor without taking into account the amount paid by the Contractor; and
3.4.2.10 	terms and conditions that are no less favourable than those of this Contract. The Employer shall be entitled to reject sub-contract conditions proposed by the Contractor that are unduly disadvantageous to the Sub-Contractor.”
3.4.3	At the end of the clause delete “.” and in lieu insert “;”.
3.4.4.	Insert new clause 3.4.4:
“3.4.4	the Contractor shall procure that the sub-contracts for the Sub-Contractors shall in all respects be compatible with the terms of this Contract and in a form previously approved by the Employer.”
Non-compliance with instructions
3.6	At the end of the clause delete the full stop and insert “or such costs may be recoverable from the Contractor by the Employer as a debt.”
Instructions requiring Changes
3.9.1	In line 1 delete from the words “and provided that the” to the end of the clause. 
Instructions on Provisional Sums
3.11	At the end of the clause insert “The Contractor shall not be entitled to any extension to the Completion Date for any such instructions.”
Insert new clause 3.11A:
“3.11A.1	The Contractor confirms he has: 
3.11A.1.1	made an allowance for the Provisional Sum(s) in the Contract Sum; [and]
3.11A.1.2	included the preliminary costs relating to Provisional Sum(s) in the Contract Sum; and
3.11A.1.3	made due allowance in his programming and planning for the execution of the work.
3.11A.2	Following the issue of an instruction pursuant to clause 3.11 the Employer shall determine the costs of the work to be executed by the Contractor in accordance with the Employer’s instruction as to the expenditure of Provisional Sum(s) in accordance with the methodology set out in the Employer’s Requirements or, where no methodology is included in the Employer’s Requirements, the amount valued (a “Valuation” in accordance with clauses 5.4 to 5.7 (“the Valuation Rules”)). The Contractor shall not be entitled to any payment for increased cost of site administration, site facilities, temporary works or any other preliminary type items of the type referred to in the Standard Method of Measurement arising from the expenditure of any Provisional Sum.
3.11A.3	The Parties agree and acknowledge that the Provisional Sum shall be deducted from the Contract Sum and the cost agreed in accordance with clause 3.11A.2 shall be added to the Contract Sum.”
Work not in accordance with the Contract
3.13.1	After “removal from the site” insert “or rectification”.
3.13.2	In lines 1/2 delete “(to which the proviso in clause 3.9.1 applies)”.
3.13.3	In lines 5/6 after “be made to the Contract Sum” insert “and clauses 2.25 and 2.26.2.3 shall not apply to any instructions issued under this clause” and delete the remainder of the clause.  
CDM Regulations
3.16.6	Insert new clause 3.16.6:
“3.16.6	Where the Contractor is not the Principal Designer but is the Principal Contractor and the Principal Designer’s appointment concludes before Practical Completion of the Works, the Contractor shall review, update and revise the health and safety file in accordance with regulations 12(8) to (10) of the CDM Regulations without charge.”
Items included in adjustments
4.2.5	At the end of the clause insert “Provided always that the Contractor shall not be entitled to any payment for increased costs of preliminaries arising from the expenditure of any Provisional Sum.”
Taxes 
[4.4	Insert the following in lieu of existing clause 4.4:
4.4.1	In this clause ‎4.4, the following definitions shall apply:
4.4.1.1	HMRC means HM Revenue & Customs;
4.4.1.2 	Order means the Value Added Tax (Section 55A) (Specified Services and Excepted Supplies) Order 2019 (SI 2019 No. 892);
4.4.1.3	Reverse Charge means, in relation to a supply, that under section 55A(6) of the Value Added Tax Act 1994 it is for the recipient, on the supplier’s behalf, to account for and pay VAT on the supply and not for the supplier; and
4.4.1.4	Supply means a supply made for VAT purposes under or in connection with this Contract by the Contractor and Supplies shall be construed accordingly. 
4.4.1.5	Tax Point means the time of supply for VAT purposes as defined in Regulation 93 of Part XI of the VAT Regulations 1995. 
4.4.2	In respect of the Supplies made with a Tax Point, for VAT purposes, before 1 March 2021, the provisions of clauses 4.4.1 to 4.4.4 (inclusive) only of this clause 4.4 shall apply. In respect of Supplies made with a Tax Point on or after 1 March 2021, the provisions of clauses 4.4.1 to 4.4.6 (inclusive) of this clause 4.4 shall apply.
4.4.3 	The Parties agree and confirm that the procedure for the payment of VAT (if any) by either Party to the other shall be governed entirely and exclusively by the provisions of this clause ‎4.4 notwithstanding any other provision of this Contract.
4.4.4	Any consideration (whether monetary consideration or non-monetary consideration) paid or provided under or in connection with this Contract is to be treated as exclusive of any VAT. If the person making the supply (or the representative member of the VAT group of which it is a member) is required to account for VAT on any supply, the recipient of the supply shall pay (in addition to paying or providing any other consideration) an amount equal to the amount of that VAT upon the later of:
4.4.4.1     the time for payment or provision of the consideration; and
4.4.4.2     the receipt by the recipient of the supply of a VAT invoice in respect of that VAT.
4.4.5 	The Employer confirms that the requirements specified in article (8)(1)(b) of the Order will be satisfied in respect of any Supply and the Parties consider that the Reverse Charge will not apply to the Supplies so that it is for the Contractor to account for and pay VAT to HMRC.
4.4.6	Where the Contractor has accounted for VAT on Supplies (on the understanding that the Reverse Charge did not apply) but HMRC notifies the Employer in writing that:
4.4.6.1     the Reverse Charge did apply in respect of those Supplies, and
4.4.6.2 	notwithstanding that the Contractor has accounted for VAT to HMRC in respect of those Supplies, the Employer has to account for VAT under the Reverse Charge on those Supplies,
	the Employer shall provide written notification to the Contractor of HMRC’s decision that the supply should have been treated as subject to the reverse charge. Any amount of overcharged VAT shall be refunded by the Contractor to the Employer within [28] days following repayment to the Contractor of the overcharged VAT by HMRC (either via a correction in the VAT return or via a voluntary disclosure).]
Interim Payments – Contractor’s Interim Payment Applications, due dates and Payment Notices
4.7.6	Insert new clause 4.7.6:
“4.7.6	An Interim Payment Application may be an electronic invoice provided it complies with the European standard and any of the syntaxes published in Commission Implementing Decision (EU) 2017/1870.”
Interim and final payments – final date and amount
4.9.1	In line 1 insert “21 days” in lieu of “14 days”.
Pay Less Notices and other general provisions
4.10.4	Insert the following in lieu of existing clause 4.10.4:
“Any right of the Employer to deduct or set-off any amount (whether arising under any term of this Contract or under any rule of law or of equity) shall be exercisable against any monies due or to become due to the Contractor, whether or not such monies include or consist of any Retention.”
Ascertainment – Alternative B
4.13.1.2	Before the semi-colon at the end of the clause insert “and provided further that the Contractor has supplied to the Employer reasonable evidence that property in such materials or goods is vested in the Contractor and that no third party has validly retained title to the same and that the property in the same will pass to the Employer”.
Conclusivity of valuations 
4.14A	Insert new clause 4.14A:
“4.14A	Neither the issue by the Employer of any valuation nor the payment of any amount by the Employer to the Contractor under any valuation shall:
4.14A.1	prejudice or adversely affect the right of either the Contractor or the Employer to contend that the Works have not been properly valued and that any amount has been improperly paid or withheld. In making any evaluation the Employer shall be entitled to reconsider and if necessary adjust the assessments made by him in arriving at any previous valuation; and/or
4.14A.2	constitute or imply or be evidence of the Employer’s approval or acceptance of any design, work, materials or equipment forming part of the Works nor shall in any way lessen or otherwise affect the Contractor’s responsibilities and liabilities under this Contract.”
Listed Items 
4.15.2.1	Insert the following at the end of the sub clause:
“and has provided evidence of such in the form of a vesting certificate as provided or approved by the Employer;”  
Rules on treatment of Retention
4.16	Insert the following in lieu of existing clause 4.16:
“The Employer shall be under no fiduciary obligation with regard to any Retention and shall be under no obligation to set aside in a separate account any amount representing Retention and the Employer’s interest in the Retention shall be as beneficial owner and shall not be fiduciary as trustee.”
Retention – amounts and periods
4.18.2	Insert "2.5%" in lieu of "half the Retention Percentage"
Matters materially affecting regular progress
4.19.1	In line 4 after “subject to clause 4.19.2” insert “and 4.19.3”.
4.19.3	Insert new clause 4.19.3:
“4.19.3	The Contractor shall not be entitled to reimbursement for any loss and/or expense that he has not made reasonable and proper efforts to avoid or reduce such loss and expense.”
4.19A	Insert new clause 4.19A:
“4.19A	Any delay in the regular progress of the Works caused by a matter or matters referred to in clause 4.21 which is concurrent with another delay for which the Contractor is responsible shall not be taken into account.”
Relevant Matters
4.21	In line 1 following “Relevant Matters” insert “(but only to the extent that such matters are not in any way consequent upon or necessitated by any negligence, omission, default, breach of contract or breach of statutory duty of the Contractor, his servants or agents or any Sub-Contractor or supplier or their respective servants or agents)”
4.21.5	At the end of the clause insert “or, in the case of any impediment or prevention, save to the extent that the same is in consequence of the reasonable exercise of the rights of the Employer under this Contract.”
[4.21.6	Insert new clause:
“4.21.6	the discovery of unforeseeable ground conditions and/or Contamination under the Existing Buildings in accordance with clause 10.3.”]
[4.21.6/7	Insert new clause:
“4.21.6/7	the discovery of Asbestos in accordance with clause 11.4.”]
[4.21.6/7/8 Insert new clause:
“4.21.6/7/8 the discovery of defects in the Refurbished Buildings in accordance with clause 12.3.2.”]
Reservation of Contractor’s rights and remedies
4.23	Insert the following in lieu of existing clause 4.23: “Reimbursement of the Contractor for loss and/or expense under clauses 4.20, 4.21 and 4.22 shall be deemed to be full compensation for the Contractor in respect of the matters for which the compensation is paid and the Employer shall have no further liability to the Contractor in respect of such matters arising under the Contract or generally at law.”
Final Statement and Final Payment
4.24.5	In line 1 insert “three months” in lieu of “one month”. 
[“Project Bank Account 
4.25.1	The Contractor shall:
4.25.1.1	set up and at all times maintain the Project Bank Account;
4.25.1.2	submit to the Employer for acceptance details of the banking arrangements for the Project Bank Account and confirm to the Employer that the banking arrangements allow for payments to be made in accordance with this Contract;
4.25.1.3	provide to the Employer copies of communications relating to the Project Bank Account;
4.25.1.4	pay any charges associated with the Project Bank Account (howsoever arising); 
4.25.1.5	account to the Employer for any interest which may accrue or fall due in relation to any sums within the Project Bank Account save that the Contractor shall be permitted to use such sums to contribute to any charges reasonably and properly incurred by the Contractor in association with the maintenance of the Project Bank Account; and
4.25.1.6	include in his contracts with the Contractor’s Supply Chain the arrangements in this Contract for the operation of the Project Bank Account and the Project Bank Account Trust Deed and ensure that the Contractor’s Supply Chain is provided with details of the Project Bank Account and the arrangements for payment of amounts due under their sub-contracts.
4.25.2	The Employer, the Contractor and the Contractor’s Supply Chain shall enter into the Project Bank Account Trust Deed at the date of this Contract. Where members of the Contractor’s Supply Chain have not yet been appointed by the date of this Contract the Contractor shall submit proposals for adding a member of the Contractor’s Supply Chain to the Employer for approval and the Employer, the Contractor and the member of the Contractor’s Supply Chain shall sign the Project Bank Account Joining Deed following such approval.
4.25.3	The Contractor shall, as part of the application for payment made pursuant to clause 4.7, include a breakdown of any sums due to the Contractor’s Supply Chain in accordance with their contracts.
4.25.4	The Contractor shall prepare the Payment Submission, setting out the sums that the Contractor has properly assessed as being due to the Contractor’s Supply Chain and the balance of the payment due to the Contractor under this Contract. The Contractor shall sign the Payment Submission and submit it to the Employer no later than [four (4)] days before the final date for payment as set out in clause 4.9.  The Employer shall sign the Payment Submission and submit it to the Project Bank no later than [one (1)] day before the final date for payment as set out in clause 4.9.
4.25.5	Within the time set out in the banking arrangements to allow the Project Bank to make payment to the Contractor and the Contractor’s Supply Chain in accordance with this Contract:
	4.25.5.1	the Employer shall make payment to the Project Bank Account of the amount which is due to be paid to the Contractor in accordance with the provisions of section 4; and
4.25.5.2	the Contractor shall make payment to the Project Bank Account of any amount which the Employer has notified the Contractor it intends to withhold pursuant to clause 4.7.5 and/or clause 4.10 and which is required to make payment to the Contractor’s Supply Chain.
4.25.6	The Contractor and the Contractor’s Supply Chain shall be paid from the Project Bank Account the sums set out in the Payment Submission as soon as practicable after the Project Bank Account received payment.
4.25.7	A payment which may fall due from the Contractor to the Employer cannot be made from the Project Bank Account.
4.25.8	Payments made from the Project Bank Account shall be treated as payments from the Employer to the Contractor in accordance with this Contract or from the Contractor to the Contractor’s Supply Chain in accordance with their sub-contract(s) as applicable.
4.25.9	A delay in payment due to a failure of the Contractor to comply with the requirements of this clause 4.25 will not be treated as a late payment under this Contract.
4.25.10	In the event of termination of the Contractor’s employment under this Contract no further payments will be made into the Project Bank Account.”]
Definition of Changes
5.1.1.4	Insert new clause: 
“5.1.1.4	the acceleration of the Completion Date for the Works or Section.”
5.1.2.3	Insert: “(except where the Employer requires the Contractor during the Rectification Period to remedy any defect, shrinkage or other fault outside the normal working hours of the Contractor)” after “limitations of working hours”.
Valuation of Changes and provisional sum work
5.2	At the end of the hanging paragraph insert “save where such Change has been necessitated by any negligence, omission or default of the Contractor, in which event no addition shall be made to the Contract Sum.”
5.2.3	Insert “Not Used” in lieu of existing clause 5.2.3.
Change of conditions for other work
5.6	At the end of the clause 5.6 before the full stop, insert: “, provided always that the substantial change in the conditions does not arise by reason of any error, omission, negligence or default of the Contractor or the Contractor’s Persons”.
Contractor’s liability – personal injury or death
6.1	In line 3 after “Works” insert “or of any other obligations pursuant to section 2 or section 3 of the Conditions.”
Contractor’s liability – loss, injury or damage to property
Renumber clause 6.2 as 6.2.1:
6.2	[In line 1 insert “The” in lieu of “Subject to clause 6.3, the”.]
In line 3 after “personal” insert “(including any expense, liability, loss or claim arising from but not limited to obstruction, trespass, nuisance or interference with any right of way, light, air or water)”.
In line 4, after “Works”, insert “or of any other obligations pursuant to section 2 or section 3 of the Conditions”.
6.2.2	Insert new clause 6.2.2:
“6.2.2	Without prejudice to the generality of clause 6.2.1 the Contractor shall:
6.2.2.1	at all times prevent any trespass, public or private nuisance (including, without limitation, any such nuisance caused by noxious fumes, noisy working operations or the deposit of any material or debris on a public highway) or other interference with the rights of any adjoining or neighbouring land owner, tenant or occupier or any Statutory Undertaker arising out of the carrying out of the Works or out of any other obligations pursuant to section 2 or section 3 of the Conditions;
6.2.2.2	defend or at the Employer’s option assist the Employer in defending any action or proceedings which may be instituted in relation thereto howsoever such action may arise; and 
6.2.2.3	be liable for and shall indemnify the Employer against any expense, liability, loss, claim or proceedings whatsoever and howsoever arising resulting from any such nuisance or interference, save only where such nuisance or interference is a consequence of a Change or other instruction of the Employer (which is not itself the result of any negligence, default or breach of contract by or on behalf of the Contractor or any Sub-Contractor or supplier) and which could not have been avoided by the Contractor using all reasonable and practicable means. For the avoidance of doubt the Employer may issue to the Contractor such instructions as he considers necessary if any injunction is granted or court order is made in consequence of any such nuisance or interference, but (save as aforesaid) no such instruction shall be construed as a Change.”
6.2.3	Insert new clause 6.2.3:
“6.2.3	Without prejudice to the Contractor’s obligations under clause 6.2.2, if the carrying out of the Works or out of any other obligations pursuant to section 2 or section 3 of the Conditions is likely to necessitate any interference (including the oversail of any tower crane jib) with the right of adjoining or neighbouring land owners, tenants or occupiers, then the Contractor shall without cost to the Employer obtain the prior written agreement of such land owners, tenants or occupiers and such agreement shall be subject to the approval of the Employer before execution. The Contractor shall comply in every respect with any conditions contained in any such agreement without cost to the Employer.”
Loss or damage to Existing Structures or their contents
[6.3.1 	Insert the following in lieu of existing clause 6.3.1:
“The Contractor’s liability and indemnity under clause 6.2 in respect of any property real or personal shall include any loss or damage to Existing Structures and to any of their contents.”] 
[6.3.2	Insert “Not Used” in lieu of existing clause 6.3.2.]
[6.3.3 	Insert “Not Used” in lieu of existing clause 6.3.3.]
Contractor’s insurance of liability of Employer
6.5.1	Insert “If the Contract Particulars” in lieu of “If the Employer’s Requirements”.
[6.5.1.4 Delete “insure” and replace with “procure cover is effected for the Specified Perils”.]
Related definitions
6.8	In the definition of Joint Names Policy after “Contractor” insert “and any one or more third persons specified in writing by the Employer to the Contractor, being persons having or acquiring an interest in or an organisation providing finance in connection with the Sites or the Works”. 
Sub-contractors – Specified Perils cover under Works Insurance Policies
6.9.1	In line 1 delete “, where Insurance Option A applies, and the Employer, where Insurance Option B or C applies,”.
In line 2 after the word “Policy” insert “, pursuant to paragraph C.2 of Schedule 3”.
Terrorism Cover – policy extensions and premiums
6.10.1	In lines 2/3 insert “pursuant to paragraph C.2 of Schedule 3” in lieu of “where Insurance Option A applies, or the Employer, where Insurance Option B or C applies”. 
6.10.2	In line 1 delete “Insurance Option A applies and” and insert “The” in lieu of “the”. 
In line 1 after the word “required” insert “pursuant to paragraph C.2 of Schedule 3”. 
6.10.3	In line 1 insert “In the event that” in lieu of “Where Insurance Option A applies and”. 
Terrorism Cover – non-availability – Employer’s options
6.11.3	In line 1 insert “If” in lieu of “Where Insurance Option A applies and”.
Loss or damage – insurance claims and reinstatement
6.13.3	In lines 3/4 delete “, and from any policies covering Existing Structures or their contents that are effected by the Employer”.
6.13.5	Insert “In respect of the Works Insurance Policy:” in lieu of “Where Insurance Option A applies:”
6.13.6	In line 1 delete “Insurance Option B or paragraph C.2 of Insurance Option C applies or where” 
Loss or damage to Existing Structures – right of termination
6.14	In line 2 insert “the Employer may” in lieu of “either Party may, if it is just and equitable”. 
In line 3 insert “Contractor” in lieu of “other”.
In line 4 insert “and the provisions of clause 8.12 shall apply.” in lieu of “. If such notice is given, then:”
6.14.1	Delete clause 6.14.1.
6.14.2	Delete clause 6.14.2.
Obligation to insure
6.15	Insert the following in lieu of existing clause 6.15:
“6.15.1	The Contractor warrants that he has taken out PI Insurance covering all of his design and professional obligations under this Contract (including in connection with any errors or omissions in the performance of his professional services, including but not limited to design professional advice and/or services, any defects and/or insufficiency of design) upon customary and usual terms and conditions prevailing for the time being in the insurance market, and with licensed insurers lawfully carrying on such insurance business in the United Kingdom, with a limit of indemnity of the type and amount not less than that stated in the Contract Particulars and shall maintain the same until the expiry of twelve (12) years after the date of Practical Completion of the Works pursuant to clause 2.27, provided always that such insurance is available at commercially reasonable rates. The said terms and conditions shall not include any term or condition to the effect that the Contractor must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any amendment or re‑enactment thereof. 
6.15.2	Any increased or additional premium required by insurers by reason of the Contractor’s own claims record or other acts, omissions, matters or things peculiar to the Contractor shall be deemed to be within commercially reasonable rates.
6.15.3	The Contractor shall immediately inform the Employer if such insurance ceases to be available at commercially reasonable rates or is no longer available and/or if for any other reason the Contractor is unable to maintain and/or is not maintaining such insurance in which case the Contractor shall take out and maintain a PI Insurance policy having the maximum limit of indemnity and the widest cover which is available to the Contractor upon, subject to clause 6.15.2, commercially reasonable rates and give notice of the same to the Employer and shall further discuss means of best protecting the respective positions of the Employer and the Contractor in respect of the Works.
6.15.4	The Contractor shall fully co‑operate with any measures reasonably required by the Employer, including (without limitation) completing any proposals for insurance and associated documents, maintaining such insurance at rates above commercially reasonable rates if the Employer undertakes in writing to reimburse the Contractor in respect of the net cost of such insurance to the Contractor above commercially reasonable rates or, if the Employer effects such insurance at rates at or above commercially reasonable rates, reimbursing the Employer in respect of what the net cost of such insurance to the Employer would have been at commercially reasonable rates.
6.15.5	As and when reasonably required to do so by the Employer, the Contractor shall:
6.15.5.1	produce for inspection documentary evidence that his PI Insurance is being maintained in accordance with this clause 6.15; and
6.15.5.2	provide confirmation that any occurrence or claim, or of circumstances likely to give rise to a claim, have been properly notified to his insurer in accordance with the requirements of his policy.”
6.16	Delete clause 6.16.
Breach of Joint Fire Code – Remedial Measures
6.19.2	At the end of the clause insert “or may be recoverable from the Contractor by the Employer as a debt.”
[6.21	Insert new clause 6.21
Basis of insurance
[bookmark: _Ref192569964]6.21	In respect of the insurances to be maintained by the Contractor under this section 6, the Contractor shall ensure that:
6.21.1	all insurances comply with the requirements of Annex 21; 
6.21.2	in respect of those insurances required under clauses 6.1 – 6.5:
6.21.2.1	provide for non-vitiation protection in respect of any claim made by the Insureds as co-insured parties;
6.21.2.2	contain a clause waiving the insurers’ subrogation rights against the Insureds (as defined in Annex 21) and their respective employees and agents, acting properly in the course of their employment or agency; and
6.21.3	in respect of the PI Insurance to be maintained under clause 6.15, it includes an indemnity to principals clause.]
6.22	Insert new clause 6.22:
“Evidence of Policies
6.22	To the extent that the Contractor has procured any project insurance policies he shall provide to the Employer:
6.22.1	copies on request of such insurance policies (including all documents evidencing any amendments, extensions or variations to all such policies) and the Employer shall be entitled to inspect them during ordinary business hours; 
6.22.2	evidence that the premiums payable under such policies insurances have been paid and that the insurances are in full force and effect in accordance with this section 6 and Annex 21; and
6.22.2	on or before the date of expiry of any such policy satisfactory evidence that the relevant insurance has been or is being renewed or extended.”
[6.23	Insert new clause 6.23
Claims 
6.23	The Contractor shall, where he is obliged to effect insurance under this section 6, not bring any claim or action against the Employer (or any Employer’s Persons other than any contractor or sub-contractor (of any tier) of the Employer or of any Employer’s Persons) in respect of any loss or damage in circumstances where the Contractor is able to recover such loss or damage under such insurance (or where he would have been able to recover such loss had he been complying with his obligations under this Contract) provided that this clause shall not by itself prevent the Contractor from claiming against the Employer (or any Employer’s Persons) for any loss or damage not covered because of the level of deductibles under such insurance permitted by this Contract or to the extent such loss or damage exceeds the maximum level of such insurance required by this Contract.”]
General
7.	Insert the following in lieu of the whole of existing Section 7:
“7.1	The Contractor may not assign or charge the benefit of this Contract or any right arising under it without the written consent of the Employer.
7.2	The Employer’s rights under this Contract may be assigned without the consent of the Contractor by absolute assignment on two occasions.
7.3 	The Contractor shall not be entitled to contend that any person to whom this Contract is assigned in accordance with clause 7.2 is precluded from recovering under this Contract any loss incurred by such assignee resulting from any breach of this Contract, (whenever happening) by reason that such person is an assignee and not a named promisee under this Contract.”
Meaning of insolvency
8.1.4.1 	Delete “he enters into an arrangement, compromise or composition in satisfaction of his debts” and replace with:
“he commences negotiations with all or any class of his creditors with a view to rescheduling any of his debts, or makes a proposal for or enters into any compromise or arrangement with any of his creditors”.
8.1.4.2	At the end of sub-clause 8.1.4.2, delete the full stop and replace with “; or”.
8.1.4.3	Insert a new clause 8.1.4.3:
“8.1.4.3	he applies to court for, or obtains, a moratorium under Part A1 of the Insolvency Act 1986.”
Notices under Section 8
8.2.1	At the end of the clause insert “provided always that this clause 8.2.1 shall not apply to any notice or notices given pursuant to clause 8.5.”
Default by Contractor
8.4.1.3	In line 2, after “remove”, insert “or rectify”.
8.4.1.5	After “3.16” insert “;” in lieu of ‘,’. 
8.4.1.6	Insert new clause: 
“8.4.1.6.	fails to comply with clause 6.15.”
8.4.1.7	Insert new clause: 
“8.4.1.7	fails to comply with Articles 9, 10, 11, 12, 13, 14, 15 and/or 16 or clause 2.1.5.”
Corruption and regulation 73(1)(b) of the PC Regulations
8.6	Insert the following in lieu of existing clause 8.6:
Prevention of Fraud and Bribery
8.6.1 	The Contractor represents and warrants that neither he, nor to the best of his knowledge any of his employees, have at any time on or before the date of this Contract:
8.6.1.1 	committed a Prohibited Act or been formally notified that he is subject to an investigation or prosecution which relates to an alleged Prohibited Act; and/or
8.6.1.2	been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act.
8.6.2 	During the carrying out of the Works the Contractor shall not:
8.6.2.1 	commit a Prohibited Act; and/or
8.6.2.2 	do or suffer anything to be done which would cause the Employer or any of the Employer’s employees, consultants, contractors, sub-contractors or agents to contravene any of the Relevant Requirements or otherwise incur any liability in relation to the Relevant Requirements.
8.6.3 	During the carrying out of the Works the Contractor shall:
8.6.3.1 	establish, maintain and enforce, and require that its Sub-Contractors establish, maintain and enforce, policies and procedures which are adequate to ensure compliance with the Relevant Requirements and prevent the occurrence of a Prohibited Act;
8.6.3.2 	keep appropriate records of his compliance with this Contract and make such records available to the Employer on request; and
8.6.3.3 	provide and maintain and where appropriate enforce an anti-bribery policy (which shall be disclosed to the Employer on request) to prevent him and any Contractor’s Persons or any person acting on the Contractor’s behalf from committing a Prohibited Act.
8.6.4 	The Contractor shall notify the Employer immediately in writing if he becomes aware of any breach of clause 8.6.1, or has reason to believe that he has or any of his employees or Sub-Contractors have:
8.6.4.1 	been subject to an investigation or prosecution which relates to an alleged Prohibited Act;
8.6.4.2 	been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act; and/or
8.6.4.3 	received a request or demand for any undue financial or other advantage of any kind in connection with the performance of this Contract or otherwise suspects that any person or Party directly or indirectly connected with this Contract has committed or attempted to commit a Prohibited Act.
8.6.5 	If the Contractor shall make a notification to the Employer pursuant to clause 8.6.4, the Contractor shall respond promptly to the Employer’s enquiries, co-operate with any investigation, and allow the Employer to audit any books, records and/or any other relevant documentation in accordance with this Contract.
8.6.6 	If the Contractor breaches Clause 8.6.3, the Employer may by notice require the Contractor to remove from carrying out the Works any Contractor’s Person whose acts or omissions have caused the Contractor’s breach.
Termination for corrupt gifts and fraud
8.6.7.1	If the Contractor or any Sub-Contractor (or anyone employed by or acting on behalf of any of them) or any of his or their agents or shareholders commits any Prohibited Act, the Employer shall be entitled to act in accordance with the provisions of this clause 8.6.7.
8.6.7.2	If a Prohibited Act is committed by the Contractor or by an employee not acting independently of the Contractor, the Employer may terminate the Contractor’s employment under this Contract by giving notice to the Contractor.
8.6.7.3	If the Prohibited Act is committed by an employee of the Contractor acting independently of the Contractor, the Employer may give notice to the Contractor of termination and the Contractor’s employment under this Contract will terminate unless, within 20 Business Days of receipt of such notice, the Contractor terminates the employee’s employment and (if necessary) procures the carrying out of such part of the Works by another person.
8.6.7.4	If the Prohibited Act is committed by a Sub-Contractor of the Contractor or by an employee of that Sub-Contractor not acting independently of that Sub-Contractor, the Employer may give notice to the Contractor of termination and the Contractor’s employment under this Contract will terminate, unless within 20 Business Days of receipt of such notice the Contractor terminates the relevant subcontract and procures the carrying out of such part of the Works by another person.
8.6.7.5	If the Prohibited Act is committed by an employee of a Sub-Contractor of the Contractor acting independently of that Sub-Contractor, the Employer may give notice to the Contractor of termination and the Contractor’s employment under this Contract will terminate, unless within 20 Business Days of receipt of such notice the Sub-Contractor terminates the employee’s employment and (if necessary) procures the carrying out of such part of the Works by another person.
8.6.7.6	If the Prohibited Act is committed by any other persons not specified in clauses 8.6.7.2 to 8.6.7.5, the Employer may give notice to the Contractor of termination and the Contractor’s employment under this Contract will terminate, unless within 20 Business Days of receipt of such notice the Contractor procures the termination of such person’s employment and of the appointment of their employer (where not employed by the Contractor or the Sub-Contractors) and (if necessary) procures the carrying out of such part of the Works by another person.
8.6.7.7	Any notice of termination under this clause 8.6.2 shall specify:
8.6.7.7.1	the nature of the Prohibited Act;
8.6.7.7.2	the identity of the party whom the Employer believes has committed the Prohibited Act; and
8.6.7.7.3	the date on which the Contractor’s employment under this Contract will terminate, in accordance with the applicable provision of this clause. 
8.6.7.8	In this clause 8.6.2 the expression “not acting independently of” (when used in relation to the Contractor or any Sub-Contractor) means and shall be construed as acting with the authority of or knowledge of any one or more of the directors of the Contractor or any of its Sub-Contractors.
8.6.8	The Employer shall be entitled by notice to the Contractor to terminate the Contractor’s employment under this Contract where the circumstances set out in Regulation 73(1)(b) of the PC Regulations apply.”
Termination – Contractor to vacate the Sites
8.6A	Insert new clause 8.6A:
“8.6A	Upon the termination of the Contractor’s employment under this Contract (and any purported termination by notice given by the Employer) the Contractor shall forthwith vacate the Sites.”.
Consequences of termination under clauses 8.4 to 8.6
8.7.2.1	At the end of the clause insert “If within a reasonable time after such requirement has been made the Contractor has not complied therewith in respect of temporary buildings, plant, tools, equipment, goods and materials belonging to him, then the Employer may (but without being responsible for any loss or damage) remove and sell any such property of the Contractor, holding the proceeds less all costs incurred to the credit of the Contractor.”.
8.7.4	Insert the following in lieu of existing clauses 8.7.4.1, 8.7.4.2 and 8.7.4.3:
“8.7.4.1	the amount of any direct loss and/or damage and/or additional expense caused to the Employer as a result of the determination;
8.7.4.2	the amount of any payment made or otherwise discharged in favour of the Contractor;
8.7.4.3	the total value of work properly executed at the date of determination of the employment of the Contractor, ascertained in accordance with the Conditions, together with any amounts due to the Contractor under the Conditions at the date of termination not included in such total value;”.
Insolvency of Employer
8.10.3	At the end of the clause insert “and an extension of time for completion shall be given under clause 2.25 equal to the period of suspension.”. 
Termination by either Party and regulations 73(1)(a) and 73(1)(c) of the PC Regulations
8.11.1      Insert “Force Majeure” in lieu of “force majeure”.		
Termination at will
8.11A	Insert new clause 8.11A as follows:
“8.11A.1	The Employer may terminate the Contractor’s employment under this Contract at any time by complying with his obligations under clause 8.11A.2.
8.11A.2	If the Employer wishes to terminate the Contractor’s employment under this Contract under this clause 8.11A he must provide written notice (hereinafter called a “Termination Notice”) to the Contractor stating:
8.11A.2.1	that the Employer is terminating the Contractor’s employment under this Contract under this clause 8.11A.1; and
8.11A.2.2	that the Contractor’s employment under this Contract will terminate on the date specified in the Termination Notice which must be a minimum of twenty (20) Business Days after the date of the Termination Notice. 
8.11A.2	The Contractor’s employment under this Contract will terminate on the date specified in the Termination Notice referred to in clause 8.11A.2.”
Consequences of Termination under Clauses 8.9 to 8.11A, etc. 
8.12.1	In the first line insert “8.11A” in lieu of “8.11”.
8.12.3.3	At the end of the clause insert “and”. 
8.12.3.4	Insert “.” in lieu of “;”.  
8.12.3.5	Delete clause 8.12.3.5.
8.12.4	Delete clause 8.12.4.
Adjudication
9.2.2.2	At the end of the clause insert “Copies of the Adjudicator’s instructions to any such expert and any written advice or report received from such an expert shall be supplied to the Parties as soon as practicable;”. 
9.2.3	Insert new clause 9.2.3:
“9.2.3	the Adjudicator shall have power to determine more than one dispute at the same time, and if requested to do so by either Party shall determine any matter raised by such Party in the nature of set-off, abatement or counterclaim at the same time as he determines any other matter referred to him; and”. 
9.2.4	Insert new clause 9.2.4:
“9.2.4	the Adjudicator shall give reasons for his decision in writing and shall deliver his decision to the Parties as soon as practicable and within 2 Business Days of making his decision; and”. 
9.2.5	Insert new clause 9.2.5:
“9.2.5	the Adjudicator shall notify the Contractor and the Employer as soon as practicable, if he becomes aware that he has any interest in the Works, the subject matter of the adjudication or the Parties.”. 
Arbitration 
9.3 	Delete clause 9.3.
9.4	Delete clause 9.4.
9.5	Delete clause 9.5.
9.6	Delete clause 9.6.
9.7	Delete clause 9.7.
9.8 	Delete clause 9.8.
SECTION 10 – SITES CONDITIONS
10	Insert new clause 10:
“Sites conditions
[bookmark: _Ref192567706]10.1	Subject to clauses 3.15, 10.2, 11 and 12, the conditions of the Sites shall be the sole responsibility of the Contractor and the Contractor shall not be entitled to additional payment and/or extensions of time arising out of or in connection with the same and accordingly (but without prejudice to any other obligation of the Contractor under this Contract) the Contractor:
10.1.1	shall be deemed to have carried out a ground physical and geophysical investigation and to have inspected and examined the Sites and their surroundings and (where applicable) any existing structures or works on, over or under the Sites;
10.1.2	shall be deemed to have satisfied himself as to the nature of the site conditions, the ground and the subsoil, the form and nature of the Sites, the load bearing and other relevant properties of the Sites, the risk of injury or damage to property affecting the Sites, the nature of the materials (whether natural or otherwise) to be excavated and the nature of the design, works and materials necessary for the execution of the Works;
10.1.3	shall be deemed to have satisfied himself as to the adequacy of the means and rights of access to and through the Sites and any accommodation he may require for the purposes of fulfilling his obligations under this Contract (such as additional land or buildings outside the Sites);
10.1.4	shall be deemed to have satisfied himself as to the possibility of interference by persons of any description whatsoever (other than the Employer) with access to or use of the Sites and shall ensure that the Sites are properly secured at all times;
10.1.5	shall be deemed to have satisfied himself as to the precautions, times and methods of working necessary to prevent any trespass, nuisance or interference, whether public or private, being caused to third parties; 
10.1.6	shall not be entitled to rely on any survey, report, document or other information (including, without limitation, ground surveys, soil investigation reports), prepared by or on behalf of the Employer regarding any matter referred to in this clause 10.1 that is not expressly warranted. The Employer makes no representation or warranty as to the accuracy or completeness of any such survey, report or document; and
10.1.7	shall be responsible for, and hold the Employer harmless from, cleaning up or otherwise dealing with any Contamination on the Sites in accordance with and so that he shall at all times comply with his obligations under this Contract.
10.2	To the extent that unforeseeable ground conditions and/or Contamination exist in any parts of the Sites which are under Existing Buildings as at the Base Date, the Contractor shall not be responsible for them, unless they were discovered by the Site Survey or would have been discovered had the Contractor carried out such additional surveys as it would have been reasonable to expect an experienced contractor to have carried out in the circumstances. If the Contractor is not responsible for such ground conditions and/or Contamination under this clause 10.2 then the Employer shall be so responsible.
10.3	The discovery of any unforeseeable ground conditions and/or Contamination for which the Employer is responsible pursuant to clause 10.2 shall be deemed to be a Relevant Event and Relevant Matter subject to and in accordance with clauses 2.25 and 4.20, and any work which is required or instructed to be carried out in consequence of it shall be deemed, without double counting, to be a Change.”

SECTION 11 - ASBESTOS
11 	Insert new clause 11:
“Asbestos
11.1	The Contractor accepts, in relation to any New Buildings, entire responsibility (including any financial and other consequences which result whether directly or indirectly) for any Asbestos.
11.2	Unless the exposure arises directly or indirectly as a result of any act or omission of the Contractor or any Contractor’s Person, the Employer accepts, in relation to Buildings other than the New Buildings, full responsibility (including any financial or other consequences which arise directly or indirectly) for death and personal injury in respect of exposure to Asbestos in such Buildings, where exposure takes place prior to the date on which the Contractor takes control of the Sites.
[11.3	The Contractor accepts, in relation to the Existing Buildings entire responsibility (including any financial and other consequences which result whether directly or indirectly) for:
11.3.1	any Asbestos identified in the Asbestos Survey; and
11.3.2	unless access to carry out additional surveys was denied and then only to the extent access was denied, any Asbestos that would have been identified had the Contractor carried out such additional surveys as it would have been reasonable to expect an experienced contractor to have carried out in the circumstances.
11.4	The discovery of any Asbestos in the Refurbished Buildings which has not been identified in the Asbestos Surveys (other than liabilities and matters referred to in clause 11.3.2) shall be deemed to be a Relevant Event and Relevant Matter subject to and in accordance with clauses 2.25 and 4.20. Any work which is instructed by the Employer to be carried out in consequence of the discovery of such Asbestos shall be deemed, without double counting, to be a Change.]”
or
[11.3	The Employer accepts a Provisional Sum for the treatment and/or removal of Asbestos in Refurbished Buildings.]”
or
[11.3	The Contractor accepts in relation to the Refurbished Buildings entire responsibility (including any financial and other consequences which result whether directly or indirectly) for the management and risk of any Asbestos and shall be liable for dealing with the same.]”

SECTION 12 – DEFECTS IN EXISTING BUILDINGS 
12	Insert new clause 12:
“Defects in Existing Buildings
12.1	The Contractor accepts, entire responsibility (including any financial and other consequences which result either directly or indirectly) for any defect caused by the Contractor carrying out the Works. 
[footnoteRef:2][12.2	Notwithstanding clause 12.1, the Contractor accepts, in relation to the Refurbished Buildings, [save for those defects identified as being the responsibility of the Employer in Annex 15], entire responsibility (including any financial and other consequences which result whether directly or indirectly) for: [2: ] 

12.2.1	any defects identified in the Buildings Survey; and
[bookmark: _Ref192567903][bookmark: _Ref357696317]12.2.2	unless access to carry out additional surveys was denied and then only to the extent that access was denied, any defects that would have been identified had the Contractor carried out such additional surveys as it would have been reasonable to expect an experienced contractor to have carried out in the circumstances.
[bookmark: _Ref356980769]12.3	The Employer accepts in relation to any Refurbished Buildings entire responsibility for:
[12.3.1	any defect identified as being the responsibility of the Employer in Annex 15; and]
12.3.2	any defect which has not been identified in the Buildings Survey (other than those referred to in clause 12.2.2) and the discovery of any such defect shall constitute a Relevant Event and Relevant Matter, subject to, and in accordance with, clauses 2.25 and 4.20. Any work which is instructed by the Employer to be carried out in consequence of the discovery of such defect shall be deemed, without double counting, to be a Change.]”

SECTION 13 – SET OFF AND OTHER REMEDIES
13	Insert new clause:
“Set off and other remedies
13.1	Nothing contained in this Contract (other than as to the giving of notices) shall oust or limit any right of the Employer under any statute or rule of law or of equity in the nature of set-off or abatement of price.
13.2	If the Contractor fails to comply with any requirement of clause 6.15 or if the Contractor becomes Insolvent so that his covenant is impaired, then without prejudice to any other remedies the Employer may have, the Employer shall be entitled to recover from the Contractor any premiums reasonably incurred to effect insurance (such as inherent defects insurance or other suitable cover) in order to arrange suitable alternative protection.”

SCHEDULE 1 – DESIGN SUBMISSION PROCEDURE
7	At the end of paragraph 7 insert “Where the Contractor acknowledges the Contractor’s Design Document was not in accordance with the Employers Requirements, the re-submission shall be treated as a first submission of the Contractor’s Design Documents as described in paragraph 5.1.”
9	Insert new paragraph:
“9	For the avoidance of doubt, no commentary made in the processes described in paragraph 5 shall be treated as a Change unless instructed by the Employer as such.”
10	Insert new paragraph
“10	List of Contractor’s Design Documents to be reviewed pursuant to this Schedule 1:
		Ref
	Description
	Sample
	Drawing
	Other
	Commentary

	[Group CDD by discipline or type and create reference for each item, e.g Architectural, Services, Finishes, Fixtures and Fittings etc]
	[describe the item subject to CDD, e.g. Floor finishes colour, wall finishes colour, lock suiting] 
	[use this column to indicate if a sample is required and if necessary details of the sample such as size and/or location if to be example panel in building] 
	[use this column to indicate if a drawing is required and if necessary details of the drawing such as scale etc] 
	[use this column to indicate if a there are any requirements other than drawings or samples and provide details, e.g. specifications, manufacturers details, specific ranges where other details are known etc]
	[provide any additional commentary which may be required to provide clarity]”







[SCHEDULE 3 – INSURANCE OPTIONS
Insurance Option C
Delete the heading “(Joint Names Insurance by the Employer of Existing Structures and Works in or Extensions to them)”.
Paragraph C.1
C.1	Insert the following in lieu of existing paragraph C.1 where the Employer is not able to arrange for the Contractor to be a composite insured party on the buildings insurance in relation to any Existing Buildings in which/on which works are being carried out and/or the Employer is not insuring the Works (before they are complete) under its own insurance with the Contractor added as a composite insured:
“Existing Structures and contents – cover for Specific Perils
C.1	In respect of the Existing Structures together with the contents of them owned by the Employer or for which he is responsible, the Employer shall procure that cover is effected (but without the obligation to insure) for the full cost of reinstatement or repair of loss or damage due to any of the Specified Perils up to and including the date of issue of the Practical Completion Statement or (where applicable) last Section Completion Statement or (if earlier) the date of termination of the Contractor’s employment (whether or not the validity of that termination is contested).”
[Paragraph C.2
In line 1 insert “Contractor” in lieu of “Employer”. 
In line 2 after the word “Insurance” insert “with insurers approved by the Employer”. ]
Paragraph C.4
C.4     Insert new paragraph:
“C.4    The Contractor shall send to the Employer’s Agent for deposit with the Employer the Joint Names Policy referred to in paragraph C.2, each premium receipt for it and any relevant endorsements of it. If the Contractor defaults in taking out or maintaining the Joint Names Policy as required by paragraph C.2, the Employer may himself take out and maintain a Joint Names Policy against any risk in respect of which the default has occurred and the amount paid or payable by him in respect of premiums may be deducted by him from any sums due to the Contractor under this Contract or shall be recoverable from the Contractor as a debt.”
Paragraph C.5
C.5	Insert new paragraph:
“Use of Contractor’s annual policy – as alternative
C.5	If and so long as the Contractor independently of this Contract maintains an annual insurance policy which in respect of the Works or Sections:
1.	provides (inter alia) All Risks Insurance with cover and in amounts no less than those specified in paragraph C.2; and
2.	is a Joint Names Policy, 
that policy shall satisfy the Contractor’s obligations under paragraph C.2.  The annual renewal date of the policy, as supplied by the Contractor, is stated in the Contract Particulars.”]



ANNEX 1
CONTRACTOR WARRANTY
DATED 						20[	]




[CONTRACTOR]
and
[     ]



DUTY OF CARE DEED
relating to [	]





THIS DEED is dated								20[	] BETWEEN:
(1)	[CONTRACTOR] (Company Number [		]) whose registered office is at [				] (the “Contractor”); and
(2)	[     ] of [					] (the “Beneficiary”, which expression includes its successors in title and permitted assigns).
BACKGROUND
(A)	By a building contract dated [			] (the “Building Contract”) the Employer has appointed the Contractor to carry out and complete the Works in relation to the Sites.
(B)	The Contractor is obliged under the Building Contract to enter into this Deed in favour of the Beneficiary.
(C)	The Contractor has agreed to duly execute and deliver this Deed in favour of the Beneficiary.
1. DEFINITIONS AND INTERPRETATIONS
In this Deed unless the context otherwise requires, any defined term in this Deed shall have the same meaning given to such term in the Building Contract.
2. OPERATIVE PROVISIONS
This Deed is made in consideration of the payment of one pound (£1.00) by the Beneficiary to the Contractor, receipt of which the Contractor acknowledges.
3. CONTRACTOR’S WARRANTIES AND LIABILITIES
3.1 [bookmark: _Ref231359728]The Contractor warrants to the Beneficiary that:
3.1.1 it has carried out and completed and will continue to carry out and complete the Works and its duties and obligations under the Building Contract in accordance with the Building Contract; 
3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will continue to exercise in the design of the Works the professional skill, care and diligence reasonably to be expected of a properly qualified and competent designer of the appropriate discipline(s) acting independently under a separate contract with the Employer and experienced in carrying out design such as that required under the Building Contract in relation to works of a similar size, scope, nature, complexity, location, timescale and value to the Works in relation to:
(a) any design of the Works;
(b) the selection and standards of all goods, materials, equipment or plant for the Works;
3.1.3 it has not and shall not use, and subject to the standard of skill, care and diligence set out in clause 3.1.2, nor permit, specify or approve for use in connection with the Works any materials which at the time of use:
(a) are known to be deleterious (either to health and safety or to the durability of the Works); or
(b) contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
(c) do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use.
3.2 The Contractor shall have no liability under this clause 3 that is greater or of longer duration than it would have had and shall be entitled in any action or proceedings by the Beneficiary to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu of this Deed the Beneficiary had been a party to the Building Contract as joint employer.  
3.3 For the avoidance of doubt the Contractor warrants to the Beneficiary that the Contractor shall not raise any defence to a claim by the Beneficiary under this Deed on the grounds that the losses in respect of which the Beneficiary seeks damages, compensation or other relief are not losses suffered or to be suffered by the Employer or that the Employer has suffered no loss. The Contractor shall not be entitled to rely upon set off, counterclaim or defence arising from non-payment by the Employer of any monies due under the Contract.
4. COPYRIGHT
4.1 The Intellectual Property Rights in the Contractor’s Design Documents prepared by or on behalf of the Contractor in relation to the Building Contract and the work executed by him remains the property of the Contractor. The Contractor hereby grants to the Beneficiary an irrevocable, royalty free, non-exclusive licence to use and reproduce the Contractor’s Design Documents for any and all purposes connected with the construction, use, alterations or demolition of the Site. Such licence entitles the Beneficiary to grant sub-licences to third parties in the same terms as this licence provided always that the Contractor shall not be liable to any licencee for any use of the Contractor’s Design Documents or the use of the Intellectual Property Rights in the Contractor’s Design Documents for purposes other than those for which the same were originally prepared by or on behalf of the Contractor. 
4.2 The Beneficiary may assign, novate or otherwise transfer its rights and obligations under the licence granted pursuant to clause 4.1 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Beneficiary. 
4.3 In the event that the Contractor does not own the copyright or any Intellectual Property Rights in any of the Contractor’s Design Documents the Contractor shall use all reasonable endeavours to procure the right to grant such rights to the Beneficiary to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Contractor is unable to procure the right to grant to the Beneficiary in accordance with the foregoing the Contractor shall procure that the third party grants a direct licence to the Beneficiary on industry acceptable terms. 
4.4 The Contractor waives any moral right to be identified as author of the Contractor’s Design Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Contractor’s Design Documents subjected to derogatory treatment in accordance with section 8 of that Act as against the Beneficiary or any licensee or assignee of the Beneficiary. 
4.5 In the event that any act unauthorised by the Beneficiary infringes a moral right of the Contractor in relation to the Contractor’s Design Documents the Contractor undertakes, if the Beneficiary so requests and at the Beneficiary’s expense, to institute proceedings for infringement of the moral rights. 
4.6 The Contractor warrants to the Beneficiary that he has not granted and shall not (unless authorised by the Beneficiary) grant any rights to any third party to use or otherwise exploit the Contractor’s Design Documents. 
4.7 The Contractor shall supply copies of the Contractor’s Design Documents to the Beneficiary upon paying a reasonable copying charge. 
4.8 In carrying out the Works the Contractor shall not infringe any Intellectual Property Rights of any third party. The Contractor shall indemnify the Beneficiary against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.
5. PROFESSIONAL INDEMNITY INSURANCE
5.1 The Contractor hereby covenants with the Beneficiary that it:
5.1.1 [bookmark: _Ref231359963]has taken out PI Insurance covering all of its design and professional obligations under the Contract (including in connection with any errors or omissions in the performance of its professional services, including but not limited to design professional advice and/or services, any defects and/or insufficiency of design) upon customary and usual terms and conditions prevailing for the time being in the insurance market, and with licensed insurers lawfully carrying on such insurance business in the United Kingdom, with a limit of indemnity not less than Five million pounds (£5,000,000) in the aggregate with a minimum of one (1) automatic full reinstatement of the aggregate indemnity limit in any one (1) year of insurance  and shall maintain the same until the expiry of twelve (12) years after the date of Practical Completion of the Works, provided always that such insurance is available at commercially reasonable rates. The said terms and conditions shall not include any term or condition to the effect that the Contractor must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any amendment or re‑enactment thereof; and
5.1.2 will provide evidence (as and when reasonably required to do so by the Beneficiary) documentary evidence that its PI Insurance is being maintained in accordance with this clause 5 and details of cover.
5.2 Any increased or additional premium required by insurers by reason of the Contractor’s own claims record or other acts, omissions, matters or things peculiar to the Contractor shall be deemed to be within commercially reasonable rates.
5.3 The Contractor shall immediately inform the Beneficiary if such insurance ceases to be available at commercially reasonable rates or is no longer available and/or if for any other reason the Contractor is unable to maintain and/or is not maintaining such insurance in which case the Contractor shall take out and maintain a PI Insurance policy having the maximum limit of indemnity and the widest cover which is available to the Contractor upon, subject to clause 5.2, commercially reasonable rates and give notice of the same to the Beneficiary and shall further discuss means of best protecting the respective positions of the Beneficiary and the Contractor in respect of the Works.
6. ASSIGNMENT
6.1 The benefit of and the rights of the Beneficiary under this Deed may be assigned without the consent of the Contractor on two (2) occasions only and the Beneficiary will notify the Contractor in writing following any such assignment specifying the name and address of the assignee and the date of the assignment.  
6.2 The Contractor will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this Deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Sites or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.
7. NOTICES 
7.1 Any notice to be given by any party will be sufficiently served if sent by hand or by post to the registered office or if there is none the last known address of the party to be served or by e-mail to the addresses set out below:
7.1.1 Contractor: [e-mail address]
7.1.2 Beneficiary: [e-mail address] 
or as otherwise specified by the relevant party by notice in writing to the other party. 
7.2 Any notice sent by hand or by post in accordance with clause 7.1 shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after the date of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent. 
8. BENEFICIARY’S REMEDIES
The rights and benefits conferred upon the Beneficiary by this Deed are in addition to any other rights and remedies it may have against the Contractor including without prejudice to the generality of the foregoing any remedies in negligence and no provisions in this Deed are intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
9. INSPECTION OF DOCUMENTS
The Contractor’s liabilities under this Deed will not be in any way reduced or extinguished by reason of any inspection or approval of any documents prepared by the Contractor or provided to the Beneficiary or attendance at site meetings or other enquiry or inspection which the Beneficiary may make or procure to be made for its benefit or on its behalf.

10. SUB-CONTRACTORS
Following a written request from the Beneficiary the Contractor will (unless it has already done so) procure that its sub-contractors shall execute a deed of collateral warranty in the relevant form specified in the Building Contract in favour of any person in whose favour the Building Contract obliges the Contractor to give or procure the giving of such a warranty. 
11. SEVERABILITY
If any term, condition or provision of this Deed shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Deed.
12. WAIVER
12.1 No term or provision of this Deed shall be considered as waived by any party to this Deed unless a waiver is given in writing by that party.
12.2 No waiver under clause 12.1 shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only to the extent) expressly stated in that waiver.
13. THIRD PARTY RIGHTS
No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Deed provided always that this clause 13 shall not affect any right or remedy which exists or is available to any person apart from such Act.
14. GOVERNING LAW AND JURISDICTION
This Deed and the parties’ non contractual duties and/or obligations shall be governed by and construed in all respects in accordance with the laws of England and Wales. The English courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Deed.
15. COUNTERPARTS
This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written.

EXECUTED AS A DEED by 
CONTRACTOR acting by a Director
and its Secretary/two Directors:

Director
Director/Secretary

EXECUTED AS A DEED by 
[BENEFICIARY] acting by
acting by a Director and
its Secretary/two Directors

Director
	
Secretary/Director 

OR

EXECUTED AS A DEED by
affixing the Common Seal of [BENEFICIARY] 
in the presence of:

Authorised Signatory

ANNEX 2
Principal Sub-Contractor Warranty in favour of the Employer

DATED 					20[	]




[PRINCIPAL SUB-CONTRACTOR]

and

[EMPLOYER]

and

[CONTRACTOR]



DUTY OF CARE DEED
relating to [	]






[bookmark: _DV_M3078][bookmark: _DV_C3883][bookmark: _DV_M3079]
THIS DEED is made on 							20[	] BETWEEN:
[bookmark: _DV_M3080][bookmark: _DV_C3887](1) 	[PRINCIPAL SUB-CONTRACTOR] (Company Number [	]) whose registered office is at [		] (the “Principal Sub-Contractor”);
[bookmark: _DV_C3888](2)	[EMPLOYER] of [			] (the “Employer”, which expression includes its successors in title and permitted assigns); and
[bookmark: _DV_M3085][bookmark: _DV_C3890][bookmark: _DV_C3891][bookmark: _DV_M3086][bookmark: _DV_C3892][bookmark: _DV_M3087][bookmark: _DV_C3893][bookmark: _DV_M3088][bookmark: _DV_C3895](3)	[CONTRACTOR] (registered in England and Wales under Company Number [		]) whose registered office is at [		] (the “Contractor”).
[bookmark: _DV_C3898]BACKGROUND
[bookmark: _DV_C3899](A)	The Employer has appointed the Contractor under a building contract (the “Building Contract”) to carry out and complete the Works in relation to the Sites.
[bookmark: _DV_C3901][bookmark: _DV_C3903](B)	The Principal Sub-Contractor has been appointed by the Contractor under a subcontract (the “Subcontract”) in relation to the [		] element of the Works (the “Subcontract Works”).
[bookmark: _DV_C3906](C)	The Principal Sub-Contractor is obliged under the Subcontract to enter into this Deed in favour of the Employer.
(D) 	The Principal Sub-Contractor and the Contractor have agreed to duly execute and deliver this Deed in favour of the Employer.
1. [bookmark: _DV_M3090]DEFINITIONS AND INTERPRETATIONS
[bookmark: _DV_C3936]Unless expressly defined otherwise in this Deed, any defined term in this Deed shall have the same meaning given to such term in the Building Contract. 
2. OPERATIVE PROVISIONS
[bookmark: _DV_C3942]This Deed is made in consideration of the payment of one pound (£1.00) by the Employer to the Principal Sub-Contractor, receipt of which the Principal Sub-Contractor acknowledges:
3. PRINCIPAL SUB-CONTRACTOR’S WARRANTIES AND LIABILITIES
3.1 The Principal Sub-Contractor warrants to the Employer that:
3.1.1 it has carried out and completed and will continue to carry out and complete the Subcontract Works and its duties and obligations under the Subcontract in accordance with the Subcontract; 
3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will continue to exercise in any design of the Subcontract Works the professional skill, care and diligence reasonably to be expected of a properly qualified and competent designer of the appropriate discipline(s) for such design experienced in carrying out works of a similar size, scope, nature, complexity, location, timescale and value to the Subcontract Works in relation to:
(a) any design of the Subcontract Works;
(b) the selection and standards of all goods, materials, equipment or plant for the Subcontract Works;
3.1.3 it has not and shall not use, and subject to the standard of skill, care and diligence set out in clause 3.1.2, nor permit, specify or approve for use in connection with the Subcontract Works any materials which at the time of use:
(a) are known to be deleterious (either to health and safety or to the durability of the Subcontract Works); or
(b) contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
(c) do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use.
3.2 The Principal Sub-Contractor shall have no liability under this clause 3 than is greater or of longer duration that it would have had and shall be entitled in any action or proceedings by the Employer to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu of this Deed the Employer had been a party to the Subcontract as joint employer.  
3.3 For the avoidance of doubt the Principal Sub-Contractor warrants to the Employer that the Principal Sub-Contractor shall not raise any defence to a claim by the Employer under this Deed on the grounds that the losses in respect of which the Employer seeks damages, compensation or other relief are not losses suffered or to be suffered by the Contractor or that the Contractor has suffered no loss. The Principal Sub-Contractor shall not be entitled to rely upon set off, counterclaim or defence arising from non-payment by the Contractor of any monies due under the Subcontract.
4. [bookmark: _DV_M3091]COPYRIGHT
4.1 In this clause 4 “Principal Sub-Contractor’s Design Documents” means the drawings, designs, charts, specifications, plans, models including building information models, design details, photographs, reports and other documents or materials in its native format (excluding internal memoranda, internal documents, working papers and templates) created, amended and/or developed by or for the Principal Sub-Contractor in relation to the Subcontract Works (including any updates, amendments, additions and revisions).
4.2 The Intellectual Property Rights in the Principal Sub-Contractor’s Design Documents prepared by or on behalf of the Principal Sub-Contractor in relation to the Subcontract and the work executed by it remains the property of the Principal Sub-Contractor. The Principal Sub-Contractor hereby grants to the Employer an irrevocable, royalty free, non-exclusive licence to use and reproduce the Principal Sub-Contractor’s Design Documents for any and all purposes connected with the construction, use, alterations or demolition of the Site. Such licence entitles the Employer to grant sub-licences to third parties in the same terms as this licence provided always that the Principal Sub-Contractor shall not be liable to any licencee for any use of the Principal Sub-Contractor’s Design Documents or the use of the Intellectual Property Rights in the Principal Sub-Contractor’s Design Documents for purposes other than those for which the same were originally prepared by or on behalf of the Principal Sub-Contractor. 
4.3 The Employer may assign, novate or otherwise transfer his rights and obligations under the licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Employer. 
4.4 In the event that the Principal Sub-Contractor does not own the copyright or any Intellectual Property Rights in any of the Principal Sub-Contractor’s Design Documents the Principal Sub-Contractor shall use all reasonable endeavours to procure the right to grant such rights to the Employer to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Principal Sub-Contractor is unable to procure the right to grant to the Employer in accordance with the foregoing the Principal Sub-Contractor shall procure that the third party grants a direct licence to the Employer on industry acceptable terms. 
4.5 The Principal Sub-Contractor waives any moral right to be identified as author of the Principal Sub-Contractor’s Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Principal Sub-Contractor’s Design Documents subjected to derogatory treatment in accordance with section 8 of that Act as against the Employer or any licensee or assignee of the Employer. 
4.6 In the event that any act unauthorised by the Employer infringes a moral right of the Principal Sub-Contractor in relation to the Principal Sub-Contractor’s Design Documents the Principal Sub-Contractor undertakes, if the Employer so requests and at the Employer’s expense, to institute proceedings for infringement of the moral rights. 
4.7 The Principal Sub-Contractor warrants to the Employer that he has not granted and shall not (unless authorised by the Employer) grant any rights to any third party to use or otherwise exploit the Principal Sub-Contractor’s Design Documents. 
4.8 The Principal Sub-Contractor shall supply copies of the Principal Sub-Contractor’s Design Documents to the Employer upon paying a reasonable copying charge. 
4.9 In carrying out the Subcontract Works the Principal Sub-Contractor shall not infringe any Intellectual Property Rights of any third party. The Principal Sub-Contractor shall indemnify the Employer against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.
5. PROFESSIONAL INDEMNITY INSURANCE
5.1 The Principal Sub-Contractor hereby covenants with the Employer that it:
5.1.1 has taken out PI Insurance covering all of its design and professional obligations under the Subcontract (including in connection with any errors or omissions in the performance of its professional services, including but not limited to design professional advice and/or services, any defects and/or insufficiency of design) upon customary and usual terms and conditions prevailing for the time being in the insurance market, and with licensed insurers lawfully carrying on such insurance business in the United Kingdom, with a limit of indemnity not less than [  ] million pounds (£[ ],000,000)] in the aggregate with a minimum of one (1) automatic full reinstatement of the aggregate indemnity limit in any one (1) year of insurance and shall maintain the same until the expiry of twelve (12) years after the date of Practical Completion of the Works, provided always that such insurance is available at commercially reasonable rates. The said terms and conditions shall not include any term or condition to the effect that the Principal Sub-Contractor must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any amendment or re‑enactment thereof; and
5.1.2 will provide evidence (as and when reasonably required to do so by the Employer) documentary evidence that its PI Insurance is being maintained in accordance with this clause 5 and details of cover.
5.2 Any increased or additional premium required by insurers by reason of the Principal Sub-Contractor’s own claims record or other acts, omissions, matters or things peculiar to the Principal Sub-Contractor shall be deemed to be within commercially reasonable rates.
5.3 The Principal Sub-Contractor shall immediately inform the Employer if such insurance ceases to be available at commercially reasonable rates or is no longer available and/or if for any other reason the Principal Sub-Contractor is unable to maintain and/or is not maintaining such insurance in which case the Principal Sub-Contractor shall take out and maintain a PI Insurance policy having the maximum limit of indemnity and the widest cover which is available to the Principal Sub-Contractor upon, subject to clause 5.2, commercially reasonable rates and give notice of the same to the Employer and shall further discuss means of best protecting the respective positions of the Employer and the Principal Sub-Contractor in respect of the Subcontract Works.
6. NOTICES
6.1 [bookmark: _DV_M3099]Any notice to be given by any party will be sufficiently served if sent by hand or by post to the registered office or if there is none the last known address of the party to be served or by e-mail to the addresses set out below:
6.1.1 Principal Sub-Contractor: [e-mail address]
6.1.2 Employer: [e-mail address] 
6.1.3 Contractor: [e-mail address] 
or as otherwise specified by the relevant party by notice in writing to the other parties. 
6.2 Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after the date of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent. 
7. ASSIGNMENT
7.1 [bookmark: _DV_C4198][bookmark: _DV_X4191][bookmark: _DV_C4199][bookmark: _DV_C4200]The benefit of and the rights of the Employer under this Deed may be assigned without the consent of the Principal Sub-Contractor on two (2) occasions only and the Employer will notify the Principal Sub-Contractor in writing following any such assignment specifying the name and address of the assignee and the date of the assignment.  
7.2 [bookmark: _DV_M3100][bookmark: _DV_C4201][bookmark: _DV_M3101][bookmark: _DV_C4202][bookmark: _DV_M3102][bookmark: _DV_M3103][bookmark: _DV_C4206][bookmark: _DV_M3104][bookmark: _DV_C4208][bookmark: _DV_M3105][bookmark: _DV_C4210][bookmark: _DV_M3106][bookmark: _DV_C4211][bookmark: _DV_M3107][bookmark: _DV_C4212][bookmark: _DV_M3108]The Principal Sub-Contractor will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this Deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Sites or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.
8. EMPLOYER’S REMEDIES
[bookmark: _DV_C4215]The rights and benefits conferred upon the Employer by this Deed are in addition to any other rights and remedies it may have against the Principal Sub-Contractor including without prejudice to the generality of the foregoing any remedies in negligence and no provisions in this Deed are intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
9. INSPECTION OF DOCUMENTS
[bookmark: _DV_C4218][bookmark: _DV_C4219]The Principal Sub-Contractor’s liabilities under this Deed will not be in any way reduced or extinguished by reason of any inspection or approval of any documents prepared by the Principal Sub-Contractor or provided to the Employer or attendance at site meetings or other enquiry or inspection which the Employer may make or procure to be made for its benefit or on its behalf.
10. STEP-IN RIGHTS IN FAVOUR OF THE EMPLOYER
10.1 [bookmark: _DV_C4222]Without prejudice to the Principal Sub-Contractor’s statutory rights the Principal Sub-Contractor will not exercise or seek to exercise any right which may be or become available to it to:
10.1.1 terminate or treat as terminated or repudiated the Subcontract or its engagement under it without first giving to the Employer not less than 30 Business Days’ prior written notice; or
10.1.2 discontinue or suspend the performance of any duties or obligations under the Subcontract without first giving to the Employer not less than 7 Business Days’ prior written notice.
10.2 Any notice given by the Principal Sub-Contractor pursuant to clause 10.1 above shall:
10.2.1 specify the Principal Sub-Contractor’s ground for terminating or treating as terminated or repudiated the Subcontract or its engagement under it or for discontinuing or suspending its performance under it (as applicable);
10.2.2 specify any other breaches by the Contractor; and
10.2.3 state the amount (if any) of monies outstanding under the Subcontract (whether or not such amounts result from a breach entitling the Principal Sub-Contractor to terminate or treat as terminated or repudiated the Subcontract or to discontinue or suspend the performance of any duties or obligations under the Subcontract (as applicable)).
10.3 Within the period of any notice given by the Principal Sub-Contractor pursuant to clause 10.1:
10.3.1 the Employer may give written notice to the Principal Sub-Contractor that the Employer will henceforth become the client under the Subcontract to the exclusion of the Contractor and thereupon the Principal Sub-Contractor will admit that the Employer is its client under the Subcontract and the Subcontract will be and remain in full force and effect notwithstanding any of the said grounds but subject always to clause 10.3.2 below;
10.3.2 if the Employer has given such notice as aforesaid or under clause 10.5 below, the Employer shall accept liability for the Contractor’s obligations under the Subcontract and will as soon as practicable thereafter remedy any outstanding breach by the Contractor which is properly specified and which is capable of remedy by the Employer; and
10.3.3 if the Employer has given such notice as aforesaid or under clause 10.5, the Employer will from the service of such notice become responsible for all sums properly payable to the Principal Sub-Contractor under the Subcontract accruing due after the service of such notice but the Employer will in paying such sums be entitled to the same rights of set-off and deduction as would have applied to the Contractor under the Subcontract.
10.4 Notwithstanding anything contained in this Deed and notwithstanding any payments which may be made by the Employer to the Principal Sub-Contractor, the Employer will not be under any obligation to the Principal Sub-Contractor nor will the Principal Sub-Contractor have any claim or cause of action against the Employer unless and until the Employer has given written notice to the Principal Sub-Contractor pursuant to clause 10.3.1 or clause 10.5 of this Deed.
10.5 The Principal Sub-Contractor further covenants with the Employer that if employment of the Contractor under the Building Contract is determined or the Building Contract is terminated, the Principal Sub-Contractor, if requested by the Employer by notice in writing and subject to clause 10.3.2 and clause 10.3.3, will accept the instructions of the Employer to the exclusion of the Contractor in respect of its duties under the Subcontract upon the terms and conditions of the Subcontract and will if so requested in writing to enter into a novation agreement whereby the Employer is substituted for the Contractor under the Subcontract.
10.6 If the Principal Sub-Contractor is requested to enter into a novation agreement pursuant to clause 10.5 above, the Contractor agrees to enter into the same at the request of the Employer.
10.7 The Contractor acknowledges that the Principal Sub-Contractor will be entitled to rely on a notice given to the Principal Sub-Contractor and the Contractor by the Employer under clause 10.5 as conclusive evidence that the employment of the Contractor under the Building Contract has been determined or the Building Contract is terminated.
10.8 The Employer may by notice in writing to the Principal Sub-Contractor and the Contractor appoint another person to exercise its right under this clause 10 subject to the Employer remaining liable to the Contractor as guarantor for its appointee in respect of its obligations under this Deed.
10.9 Upon request by the Employer the Principal Sub-Contractor agrees to co-operate with the Employer in determining the duties performed or to be performed by the Principal Sub-Contractor and to provide a copy of the Subcontract and any variations thereto and details of all monies paid and due under the Subcontract and the Building Contract.
10.10 As from the date of service of notice under clause 10.3.1 or 10.5 to the extent that the Subcontract operates by reference to the existence and application of the Building Contract, the Subcontract shall be administered and construed as though the Building Contract was continuing and the Subcontract shall therefore continue, subject to amendment only as necessary to reflect the fact that the Building Contract have in fact terminated and the Employer has undertaken the obligations set in clause 10.3.2.
11. SUB-CONTRACTORS
[bookmark: _DV_C4254]Following a written request from the Employer the Principal Sub-Contractor will (unless it has already done so) procure that its sub-contractors execute a deed of collateral warranty in the relevant form specified in the Subcontract in favour of any person in whose favour the Subcontract obliged the Principal Sub-Contractor to give or procure the giving of such a warranty. 
12. [bookmark: _DV_C4256][bookmark: _Toc94531366][bookmark: _Toc94589991][bookmark: _Toc94590219][bookmark: _Toc94763747][bookmark: _Toc95028663][bookmark: _Toc95786341][bookmark: _Toc97713877][bookmark: _Toc98911594][bookmark: _Toc129763244][bookmark: _Toc171854400][bookmark: _Toc172460899][bookmark: _Toc172518499][bookmark: _Toc173209082][bookmark: _Toc175551805][bookmark: _Toc176859808][bookmark: _Toc176860081][bookmark: _Toc177820526]SEVERABILITY
If any term, condition or provision of this Deed shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Deed.
13. WAIVER
13.1 No term or provision of this Deed shall be considered as waived by any party to this Deed unless a waiver is given in writing by that party.
13.2 No waiver under clause 13.1 shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only to the extent) expressly stated in that waiver.
14. THIRD PARTY RIGHTS
No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Deed provided always that this clause 14 shall not affect any right or remedy which exists or is available to any person apart from such Act.
15. GOVERNING LAW AND JURISDICTION
This Deed and the parties’ non contractual duties and/or obligations shall be governed by and construed in all respects in accordance with the laws of England and Wales. The English Courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Deed.
16. CONTRACTOR ACKNOWLEDGEMENT
The Contractor has entered into this Deed in order to acknowledge the arrangements effected hereby and undertakes to each of the Employer and the Principal Sub-Contractor to observe the provisions of this Deed at all times and not in any way to prejudice or affect the enforcement hereof or to do or permit to be done anything which would be a breach hereof.
17. COUNTERPARTS
This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.

[bookmark: _DV_M3110][bookmark: _DV_C4269][bookmark: _DV_M3111][bookmark: _DV_C4272][bookmark: _DV_M3112][bookmark: _DV_M3113]IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written.
[bookmark: _DV_C4281]EXECUTED AS A DEED by 
[PRINCIPAL SUB-CONTRACTOR] acting by 
[bookmark: _DV_C4282]a Director and its Secretary/two Directors:

[bookmark: _DV_C4283]Director
[bookmark: _DV_C4287]Director/Secretary


	EXECUTED AS A DEED by [EMPLOYER] acting by a Director and its Secretary/two Directors:
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Principal Sub-Contractor Warranty in favour of a third party

DATED 					20[	]




[PRINCIPAL SUB-CONTRACTOR]

and

[BENEFICIARY]






DUTY OF CARE DEED
relating to [	]







THIS DEED is made on 							20[	] BETWEEN:
(1) 	[PRINCIPAL SUB-CONTRACTOR] (Company Number [	]) whose registered office is at [		] (the “Principal Sub-Contractor”); and 
(2)	[BENEFICIARY] of [			] (the “Beneficiary”, which expression includes its successors in title and permitted assigns).
BACKGROUND
(A)	The Employer has appointed the Contractor under a building contract (the “Building Contract”) to carry out and complete the Works in relation to the Sites.
(B)	The Principal Sub-Contractor has been appointed by the Contractor under a subcontract (the “Subcontract”) in relation to the [		] element of the Works (the “Subcontract Works”).
(C)	The Principal Sub-Contractor is obliged under the Subcontract to enter into this Deed in favour of the Beneficiary.
(D) 	The Principal Sub-Contractor and the Contractor have agreed to duly execute and deliver this Deed in favour of the Beneficiary.
1. DEFINITIONS AND INTERPRETATIONS
Unless expressly defined otherwise in this Deed, any defined term in this Deed shall have the same meaning given to such term in the Building Contract. 
2. OPERATIVE PROVISIONS
This Deed is made in consideration of the payment of one pound (£1.00) by the Beneficiary to the Principal Sub-Contractor, receipt of which the Principal Sub-Contractor acknowledges:
3. PRINCIPAL SUB-CONTRACTOR’S WARRANTIES AND LIABILITIES
3.1 The Principal Sub-Contractor warrants to the Beneficiary that:
3.1.1 it has carried out and completed and will continue to carry out and complete the Subcontract Works and its duties and obligations under the Subcontract in accordance with the Subcontract; 
3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will continue to exercise in any design of the Subcontract Works the professional skill, care and diligence reasonably to be expected of a properly qualified and competent designer of the appropriate discipline(s) for such design experienced in carrying out works of a similar size, scope, nature, complexity, location, timescale and value to the Subcontract Works in relation to:
(a) any design of the Subcontract Works;
(b) the selection and standards of all goods, materials, equipment or plant for the Subcontract Works;
3.1.3 it has not and shall not use, and subject to the standard of skill, care and diligence set out in clause 3.1.2, nor permit, specify or approve for use in connection with the Subcontract Works any materials which at the time of use:
(a) are known to be deleterious (either to health and safety or to the durability of the Subcontract Works); or
(b) contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
(c) do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use.
3.2 The Principal Sub-Contractor shall have no liability under this clause 3 than is greater or of longer duration that it would have had and shall be entitled in any action or proceedings by the Beneficiary to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu of this Deed the Beneficiary had been a party to the Subcontract as joint employer.  
3.3 For the avoidance of doubt the Principal Sub-Contractor warrants to the Beneficiary that the Principal Sub-Contractor shall not raise any defence to a claim by the Beneficiary under this Deed on the grounds that the losses in respect of which the Beneficiary seeks damages, compensation or other relief are not losses suffered or to be suffered by the Contractor or that the Contractor has suffered no loss. The Principal Sub-Contractor shall not be entitled to rely upon set off, counterclaim or defence arising from non-payment by the Contractor of any monies due under the Subcontract.
4. COPYRIGHT
4.1 In this clause 4 “Principal Sub-Contractor’s Design Documents” means the drawings, designs, charts, specifications, plans, models including building information models, design details, photographs, reports and other documents or materials in its native format (excluding internal memoranda, internal documents, working papers and templates) created, amended and/or developed by or for the Principal Sub-Contractor in relation to the Subcontract Works (including any updates, amendments, additions and revisions).
4.2 The Intellectual Property Rights in the Principal Sub-Contractor’s Design Documents prepared by or on behalf of the Principal Sub-Contractor in relation to the Subcontract and the work executed by him remains the property of the Principal Sub-Contractor. The Principal Sub-Contractor hereby grants to the Beneficiary an irrevocable, royalty free, non-exclusive licence to use and reproduce the Principal Sub-Contractor’s Design Documents for any and all purposes connected with the construction, use, alterations or demolition of the Site. Such licence entitles the Beneficiary to grant sub-licences to third parties in the same terms as this licence provided always that the Principal Sub-Contractor shall not be liable to any licencee for any use of the Principal Sub-Contractor’s Design Documents or the use of the Intellectual Property Rights in the Principal Sub-Contractor’s Design Documents for purposes other than those for which the same were originally prepared by or on behalf of the Principal Sub-Contractor. 
4.3 The Beneficiary may assign, novate or otherwise transfer its rights and obligations under the licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Beneficiary. 
4.4 In the event that the Principal Sub-Contractor does not own the copyright or any Intellectual Property Rights in any of the Principal Sub-Contractor’s Design Documents the Principal Sub-Contractor shall use all reasonable endeavours to procure the right to grant such rights to the Beneficiary to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Principal Sub-Contractor is unable to procure the right to grant to the Beneficiary in accordance with the foregoing the Principal Sub-Contractor shall procure that the third party grants a direct licence to the Beneficiary on industry acceptable terms. 
4.5 The Principal Sub-Contractor waives any moral right to be identified as author of the Principal Sub-Contractor’s Design Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Principal Sub-Contractor’s Design Documents subjected to derogatory treatment in accordance with section 8 of that Act as against the Beneficiary or any licensee or assignee of the Beneficiary. 
4.6 In the event that any act unauthorised by the Beneficiary infringes a moral right of the Principal Sub-Contractor in relation to the Principal Sub-Contractor’s Design Documents the Principal Sub-Contractor undertakes, if the Beneficiary so requests and at the Beneficiary’s expense, to institute proceedings for infringement of the moral rights. 
4.7 The Principal Sub-Contractor warrants to the Beneficiary that he has not granted and shall not (unless authorised by the Beneficiary) grant any rights to any third party to use or otherwise exploit the Principal Sub-Contractor’s Design Documents. 
4.8 The Principal Sub-Contractor shall supply copies of the Principal Sub-Contractor’s Design Documents to the Beneficiary upon paying a reasonable copying charge. 
4.9 In carrying out the Subcontract Works the Principal Sub-Contractor shall not infringe any Intellectual Property Rights of any third party. The Principal Sub-Contractor shall indemnify the Beneficiary against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.
5. PROFESSIONAL INDEMNITY INSURANCE
5.1 The Principal Sub-Contractor hereby covenants with the Beneficiary that it:
5.1.1 has taken out PI Insurance covering all of its design and professional obligations under the Subcontract (including in connection with any errors or omissions in the performance of its professional services, including but not limited to design professional advice and/or services, any defects and/or insufficiency of design) upon customary and usual terms and conditions prevailing for the time being in the insurance market, and with licensed insurers lawfully carrying on such insurance business in the United Kingdom, with a limit of indemnity not less than [  ] million pounds (£[ ],000,000)] in the aggregate with a minimum of one (1) automatic full reinstatement of the aggregate indemnity limit in any one (1) year of insurance and shall maintain the same until the expiry of twelve (12) years after the date of Practical Completion of the Works, provided always that such insurance is available at commercially reasonable rates. The said terms and conditions shall not include any term or condition to the effect that the Principal Sub-Contractor must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any amendment or re‑enactment thereof; and
5.1.2 will provide evidence (as and when reasonably required to do so by the Beneficiary) documentary evidence that its PI Insurance is being maintained in accordance with this clause 5 and details of cover.
5.2 Any increased or additional premium required by insurers by reason of the Principal Sub-Contractor’s own claims record or other acts, omissions, matters or things peculiar to the Principal Sub-Contractor shall be deemed to be within commercially reasonable rates.
5.3 The Principal Sub-Contractor shall immediately inform the Beneficiary if such insurance ceases to be available at commercially reasonable rates or is no longer available and/or if for any other reason the Principal Sub-Contractor is unable to maintain and/or is not maintaining such insurance in which case the Principal Sub-Contractor shall take out and maintain a PI Insurance policy having the maximum limit of indemnity and the widest cover which is available to the Principal Sub-Contractor upon, subject to clause 5.2, commercially reasonable rates and give notice of the same to the Beneficiary and shall further discuss means of best protecting the respective positions of the Beneficiary and the Principal Sub-Contractor in respect of the Subcontract Works.
6. NOTICES
6.1 Any notice to be given by any party will be sufficiently served if sent by hand or by post to the registered office or if there is none the last known address of the party to be served or by e-mail to the addresses set out below:
6.1.1 Principal Sub-Contractor: [e-mail address]
6.1.2 Beneficiary: [e-mail address] 
or as otherwise specified by the relevant party by notice in writing to the other party. 
6.2 Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after the date of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent. 
7. ASSIGNMENT
7.1 The benefit of and the rights of the Beneficiary under this Deed may be assigned without the consent of the Principal Sub-Contractor on two (2) occasions only and the Beneficiary will notify the Principal Sub-Contractor in writing following any such assignment specifying the name and address of the assignee and the date of the assignment.  
7.2 The Principal Sub-Contractor will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this Deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Sites or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.
8. BENEFICIARY’S REMEDIES
The rights and benefits conferred upon the Beneficiary by this Deed are in addition to any other rights and remedies it may have against the Principal Sub-Contractor including without prejudice to the generality of the foregoing any remedies in negligence and no provisions in this Deed are intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
9. INSPECTION OF DOCUMENTS
The Principal Sub-Contractor’s liabilities under this Deed will not be in any way reduced or extinguished by reason of any inspection or approval of any documents prepared by the Principal Sub-Contractor or provided to the Beneficiary or attendance at site meetings or other enquiry or inspection which the Beneficiary may make or procure to be made for its benefit or on its behalf.
10. SUB-CONTRACTORS
Following a written request from the Beneficiary the Principal Sub-Contractor will (unless it has already done so) procure that its sub-contractors execute a deed of collateral warranty in the relevant form specified in the Subcontract in favour of any person in whose favour the Subcontract obliged the Principal Sub-Contractor to give or procure the giving of such a warranty. 
11. SEVERABILITY
If any term, condition or provision of this Deed shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Deed.
12. WAIVER
12.1 No term or provision of this Deed shall be considered as waived by any party to this Deed unless a waiver is given in writing by that party.
12.2 No waiver under clause 12.1 shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only to the extent) expressly stated in that waiver.
13. THIRD PARTY RIGHTS
No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Deed provided always that this clause 13 shall not affect any right or remedy which exists or is available to any person apart from such Act.
14. GOVERNING LAW AND JURISDICTION
This Deed and the parties’ non contractual duties and/or obligations shall be governed by and construed in all respects in accordance with the laws of England and Wales. The English courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Deed.
15. COUNTERPARTS
This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written.

EXECUTED AS A DEED by 
[PRINCIPAL SUB-CONTRACTOR] acting by 
a Director and its Secretary/two Directors:

Director
Director/Secretary


EXECUTED AS A DEED by 
affixing the Common Seal of
[BENEFICIARY] in the presence of:

Authorised Signatory

OR

EXECUTED AS A DEED by
[BENEFICIARY] acting by a Director
and its Secretary/two Directors:

Director
Director/Secretary

ANNEX 3
Design Consultant Appointment
[CONTRACTOR TO PROVIDE DRAFT FOR APPROVAL]


ANNEX 4
Consultant Warranty in favour of Employer
DATED					20[	]
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[CONSULTANT]

and

[EMPLOYER]

and

[CONTRACTOR]


DUTY OF CARE DEED
relating to [	]
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THIS DEED is dated							20[	] BETWEEN:
[bookmark: _DV_M2964][bookmark: _DV_M2965][bookmark: _DV_M2966](1)	THE PARTNERS IN [insert name of partnership] (being the persons listed in the schedule hereto) whose principal place of business is at [		] OR [			] LIMITED/PLC (Company Number [		]) whose registered office is at [		] (the “Consultant”);
[bookmark: _DV_M2967][bookmark: _DV_M2968][bookmark: _DV_M2969](2)	[EMPLOYER] of [				] (the “Employer”, which expression includes its successors in title and permitted assigns); and
[bookmark: _DV_M2970][bookmark: _DV_M2971][bookmark: _DV_M2972](3)	[CONTRACTOR] (registered in England and Wales under company number [		]) whose registered office is at [		] (the “Contractor”).
[bookmark: _DV_M2973][bookmark: _DV_M3063][bookmark: _DV_M3064][bookmark: _DV_M3065][bookmark: _DV_M3066]BACKGROUND
(A)	The Employer has appointed the Contractor under a building contract (the “Building Contract”) to carry out and complete the Works in relation to the Sites.
(B)	The Consultant has been appointed by the Contractor under an appointment (the “Appointment”) to provide [		] services (“Services”) in relation to the Works.
(C)	The Consultant is obliged under the Appointment to enter into this Deed in favour of the Employer.
(D) 	The Consultant and the Contractor have agreed to duly execute and deliver this Deed in favour of the Employer.
1. DEFINITIONS AND INTERPRETATIONS
Unless expressly defined otherwise in this Deed, any defined term in this Deed shall have the same meaning given to such term in the Building Contract. 
2. OPERATIVE PROVISIONS
This Deed is made in consideration of the payment of one pound (£1.00) by the Employer to the Consultant, receipt of which the Consultant acknowledges:
3. CONSULTANT’S WARRANTIES AND LIABILITIES
3.1 The Consultant warrants to the Employer that:
3.1.1 it has carried out and completed and will continue to carry out and complete its duties and obligations under the Appointment in accordance with the Appointment; 
3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will continue to exercise in the performance of the Services the professional skill, care and diligence to be expected of a properly qualified and competent member of the Consultant’s profession experienced in carrying out duties the like of those undertaken by the Consultant under the Appointment for works of a similar size, scope, nature, complexity, location, timescale and value to the Works;
3.1.3 subject to the standard of skill, care and diligence set out in clause 3.1.2, it has not and shall not permit, specify or approve for use in connection with the Works any materials which at the time of use:
(a) are known to be deleterious (either to health and safety or to the durability of the Works); or
(b) contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
(c) do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use; and
3.1.4 if in the performance of its duties under the Appointment the Consultant becomes aware that it or any other person has specified or used, or authorised or approved the specification or use by others of any such products or materials the Consultant will notify the Employer in writing forthwith. This clause does not create any additional duty for the Consultant to inspect or check the work of others which is not required by the Appointment. 
3.2 The Consultant shall have no liability under this clause 3 that is greater or of longer duration than it would have had and shall be entitled in any action or proceedings by the Employer to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu of this Deed the Employer had been a party to the Appointment as joint employer.  
3.3 For the avoidance of doubt the Consultant warrants to the Employer that the Consultant shall not raise any defence to a claim by the Employer under this Deed on the grounds that the losses in respect of which the Employer seeks damages, compensation or other relief are not losses suffered or to be suffered by the Contractor or that the Contractor has suffered no loss. The Consultant shall not be entitled to rely upon set off, counterclaim or defence arising from non-payment by the Contractor of any monies due under the Appointment.
4. COPYRIGHT
4.1 In this clause 4 “Consultant Design Documents” means the drawings, designs, charts, specifications, plans, models including building information models, design details, photographs, reports and other documents or materials in its native format (excluding internal memoranda, internal documents, working papers and templates) created, amended and/or developed by or for the Consultant in relation to the Works (including any updates, amendments, additions and revisions).
4.2 The Intellectual Property Rights in the Consultant Design Documents prepared by or on behalf of the Consultant in relation to the Appointment and the work executed by it remains the property of the Consultant. The Consultant hereby grants to the Employer an irrevocable, royalty free, non-exclusive licence to use and reproduce the Consultant’s Design Documents for any and all purposes connected with the construction, use, alterations or demolition of the Site. Such licence entitles the Employer to grant sub-licences to third parties in the same terms as this licence provided always that the Consultant shall not be liable to any licencee for any use of the Consultant’s Design Documents or the use of the Intellectual Property Rights in the Consultant’s Design Documents for purposes other than those for which the same were originally prepared by or on behalf of the Consultant. 
4.3 The Employer may assign, novate or otherwise transfer his rights and obligations under the licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Employer. 
4.4 In the event that the Consultant does not own the copyright or any Intellectual Property Rights in any of the Consultant’s Design Documents the Consultant shall use all reasonable endeavours to procure the right to grant such rights to the Employer to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Consultant is unable to procure the right to grant to the Employer in accordance with the foregoing the Consultant shall procure that the third party grants a direct licence to the Employer on industry acceptable terms. 
4.5 The Consultant waives any moral right to be identified as author of the Consultant’s Design Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Consultant’s Design Documents subjected to derogatory treatment in accordance with section 8 of that Act as against the Beneficiary or any licensee or assignee of the Employer. 
4.6 In the event that any act unauthorised by the Employer infringes a moral right of the Consultant in relation to the Consultant’s Design Documents the Consultant undertakes, if the Employer so requests and at the Employer’s expense, to institute proceedings for infringement of the moral rights. 
4.7 The Consultant warrants to the Employer that he has not granted and shall not (unless authorised by the Employer) grant any rights to any third party to use or otherwise exploit the Consultant Design Documents. 
4.8 The Consultant shall supply copies of the Consultant’s Design Documents to the Beneficiary upon paying a reasonable copying charge. 
4.9 In carrying out the Services the Consultant shall not infringe any Intellectual Property Rights of any third party. The Consultant shall indemnify the Employer against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.
5. PROFESSIONAL INDEMNITY INSURANCE
5.1 The Consultant hereby covenants with the Employer that it:
5.1.1 has taken out PI Insurance covering all of its design and professional obligations under the Appointment (including in connection with any errors or omissions in the performance of its professional services, including but not limited to design professional advice and/or services, any defects and/or insufficiency of design) upon customary and usual terms and conditions prevailing for the time being in the insurance market, and with licensed insurers lawfully carrying on such insurance business in the United Kingdom, with a limit of indemnity not less than [ ] million pounds (£[ ],000,000) each and every claim] and shall maintain the same until the expiry of twelve (12) years after the date of Practical Completion of the Works, provided always that such insurance is available at commercially reasonable rates. The said terms and conditions shall not include any term or condition to the effect that the Consultant must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any amendment or re‑enactment thereof; and
5.1.2 will provide evidence (as and when reasonably required to do so by the Employer) documentary evidence that its PI Insurance is being maintained in accordance with this clause 5 and details of cover.
5.2 Any increased or additional premium required by insurers by reason of the Consultant’s own claims record or other acts, omissions, matters or things peculiar to the Consultant shall be deemed to be within commercially reasonable rates.
5.3 The Consultant shall immediately inform the Employer if such insurance ceases to be available at commercially reasonable rates or is no longer available and/or if for any other reason the Consultant is unable to maintain and/or is not maintaining such insurance in which case the Consultant shall take out and maintain a PI Insurance policy having the maximum limit of indemnity and the widest cover which is available to the Consultant upon, subject to clause 5.2, commercially reasonable rates and give notice of the same to the Employer and shall further discuss means of best protecting the respective positions of the Employer and the Consultant in respect of the Works.
6. NOTICES
6.1 Any notice to be given by any party will be sufficiently served if sent by hand or by post to the registered office or if there is none the last known address of the party to be served or by e-mail to the addresses set out below:
6.1.1 Consultant: [e-mail address]
6.1.2 Employer: [e-mail address] 
6.1.3 Contractor: [e-mail address] 
or as otherwise specified by the relevant party by notice in writing to the other parties. 
6.2 Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after the date of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent. 
7. ASSIGNMENT
7.1 The benefit of and the rights of the Employer under this Deed may be assigned without the consent of the Consultant on two (2) occasions only and the Employer will notify the Consultant in writing following any such assignment specifying the name and address of the assignee and the date of the assignment.  
7.2 The Consultant will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this Deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Sites or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.
8. EMPLOYER’S REMEDIES
The rights and benefits conferred upon the Employer by this Deed are in addition to any other rights and remedies it may have against the Consultant including without prejudice to the generality of the foregoing any remedies in negligence and no provisions in this Deed are intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
9. INSPECTION OF DOCUMENTS
The Consultant’s liabilities under this Deed will not be in any way reduced or extinguished by reason of any inspection or approval of any documents prepared by the Consultant or provided to the Employer or attendance at site meetings or other enquiry or inspection which the Employer may make or procure to be made for its benefit or on its behalf.
10. STEP-IN RIGHTS IN FAVOUR OF THE EMPLOYER
10.1 Without prejudice to the Consultant’s statutory rights the Consultant will not exercise or seek to exercise any right which may be or become available to it to:
10.1.1 terminate or treat as terminated or repudiated the Appointment or its engagement under it without first giving to the Employer not less than 30 Business Days’ prior written notice; or
10.1.2 discontinue or suspend the performance of any duties or obligations under the Appointment without first giving to the Employer not less than 7 Business Days’ prior written notice.
10.2 Any notice given by the Consultant pursuant to clause 10.1 above shall:
10.2.1 specify the Consultant’s ground for terminating or treating as terminated or repudiated the Appointment or its engagement under it or for discontinuing or suspending its performance under it (as applicable);
10.2.2 specify any other breaches by the Contractor; and
10.2.3 state the amount (if any) of monies outstanding under the Appointment (whether or not such amounts result from a breach entitling the Consultant to terminate or treat as terminated or repudiated the Appointment or to discontinue or suspend the performance of any duties or obligations under the Appointment (as applicable)).
10.3 Within the period of any notice given by the Consultant pursuant to clause 10.1:
10.3.1 the Employer may give written notice to the Consultant that the Employer will henceforth become the client under the Appointment to the exclusion of the Contractor and thereupon the Consultant will admit that the Employer is its client under the Appointment and the Appointment will be and remain in full force and effect notwithstanding any of the said grounds but subject always to clause 10.3.2 below;
10.3.2 if the Employer has given such notice as aforesaid or under clause 10.5 below, the Employer shall accept liability for the Contractor’s obligations under the Appointment and will as soon as practicable thereafter remedy any outstanding breach by the Contractor which is properly specified and which is capable of remedy by the Employer; and
10.3.3 if the Employer has given such notice as aforesaid or under clause 10.5, the Employer will from the service of such notice become responsible for all sums properly payable to the Consultant under the Appointment accruing due after the service of such notice but the Employer will in paying such sums be entitled to the same rights of set-off and deduction as would have applied to the Contractor under the Appointment.
10.4 Notwithstanding anything contained in this Deed and notwithstanding any payments which may be made by the Employer to the Consultant, the Employer will not be under any obligation to the Consultant nor will the Consultant have any claim or cause of action against the Employer unless and until the Employer has given written notice to the Consultant pursuant to clause 10.3.1 or clause 10.5 of this Deed.
10.5 The Consultant further covenants with the Employer that if employment of the Contractor under the Building Contract is determined or the Building Contract is terminated, the Consultant, if requested by the Employer by notice in writing and subject to clause 10.3.2 and clause 10.3.3, will accept the instructions of the Employer to the exclusion of the Contractor in respect of its duties under the Appointment upon the terms and conditions of the Appointment and will if so requested in writing to enter into a novation agreement whereby the Employer is substituted for the Contractor under the Appointment.
10.6 If the Consultant is requested to enter into a novation agreement pursuant to clause 10.5 above, the Contractor agrees to enter into the same at the request of the Employer.
10.7 The Contractor acknowledges that the Consultant will be entitled to rely on a notice given to the Consultant and the Contractor by the Employer under clause 10.5 as conclusive evidence that the employment of the Contractor under the Building Contract has been determined or the Building Contract is terminated.
10.8 The Employer may by notice in writing to the Consultant and the Contractor appoint another person to exercise its right under this clause 10 subject to the Employer remaining liable to the Contractor as guarantor for its appointee in respect of its obligations under this Deed.
10.9 Upon request by the Employer the Consultant agrees to co-operate with the Employer in determining the duties performed or to be performed by the Consultant and to provide a copy of the Appointment and any variations thereto and details of all monies paid and due under the Appointment and the Building Contract.
10.10 As from the date of service of notice under clause 10.3.1 or 10.5 to the extent that the Appointment operates by reference to the existence and application of the Building Contract, the Appointment shall be administered and construed as though the Building Contract was continuing and the Appointment shall therefore continue, subject to amendment only as necessary to reflect the fact that the Building Contract have in fact terminated and the Employer has undertaken the obligations set in clause 10.3.2.
11. SUB-CONSULTANTS
Following a written request from the Employer the Consultant will (unless it has already done so) procure that its sub-consultants execute a deed of collateral warranty in the relevant form specified in the Appointment in favour of any person in whose favour the Appointment obliged the Consultant to give or procure the giving of such a warranty. 
12. SEVERABILITY
If any term, condition or provision of this Deed shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Deed.
13. WAIVER
13.1 No term or provision of this Deed shall be considered as waived by any party to this Deed unless a waiver is given in writing by that party.
13.2 No waiver under clause 13.1 shall be a waiver of a past of future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only to the extent) expressly stated in that waiver.
14. LIABILITY OF PARTNERS
[bookmark: _DV_M3028]Where the Consultant is a partnership, references in this Deed to the “Consultant” will be deemed to include reference to each and every present and future partner of such partnership and the liability of each and every such partner under this Deed will be deemed to be joint and several.
15. THIRD PARTY RIGHTS
No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Deed provided always that this clause 15 shall not affect any right or remedy which exists or is available to any person apart from such Act.
16. GOVERNING LAW AND JURISDICTION
This Deed and the parties’ non contractual duties and/or obligations shall be governed by and construed in all respects in accordance with the laws of England and Wales. The English courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Deed.
17. CONTRACTOR ACKNOWLEDGEMENT
The Contractor has entered into this Deed in order to acknowledge the arrangements effected hereby and undertakes to each of the Employer and the Consultant to observe the provisions of this Deed at all times and not in any way to prejudice or affect the enforcement hereof or to do or permit to be done anything which would be a breach hereof.
18. COUNTERPARTS
This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written.
[bookmark: _DV_M3067]
EXECUTED AS A DEED by 
[CONSULTANT] acting by 
[bookmark: _DV_M3068]a Director and its Secretary/two Directors:
[bookmark: _DV_M3069]
Director
[bookmark: _DV_M3070]Director/Secretary


	[bookmark: _DV_M3071]EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two Directors:

Director

Director/Secretary
	
	

	OR
EXECUTED AS A DEED by affixing the Common Seal of [EMPLOYER] in the presence of:

Authorised Signatory

	
	

	EXECUTED AS A DEED by [CONTRACTOR] acting by a Director and its Secretary/two Directors:

Director

Director/Secretary
	
	





Consultant Warranty in favour of a third party

DATED					20[	]




[CONSULTANT]

and

[BENEFICIARY]


DUTY OF CARE DEED
relating to [	]








THIS DEED is dated							20[	] BETWEEN:
(1)	THE PARTNERS IN [insert name of partnership] (being the persons listed in the schedule hereto) whose principal place of business is at [		] OR [			] LIMITED/PLC (Company Number [		]) whose registered office is at [		] (the “Consultant”); and
(2)	[BENEFICIARY] of [				] (the “Beneficiary”, which expression includes its successors in title and permitted assigns).
BACKGROUND
(A)	The Employer has appointed the Contractor unde a building contract (the “Building Contract”) to carry out and complete the Works in relation to the Sites.
(B)	The Consultant has been appointed by the Contractor under an appointment (the “Appointment”) to provide [		] services (“Services”) in relation to the Works.
(C)	The Consultant is obliged under the Appointment to enter into this Deed in favour of the Beneficiary.
(D) 	The Consultant and the Contractor have agreed to duly execute and deliver this Deed in favour of the Beneficiary.
1. DEFINITIONS AND INTERPRETATIONS
Unless expressly defined otherwise in this Deed, any defined term in this Deed shall have the same meaning given to such term in the Building Contract. 
2. OPERATIVE PROVISIONS
This Deed is made in consideration of the payment of one pound (£1.00) by the Beneficiary to the Consultant, receipt of which the Consultant acknowledges:
3. CONSULTANT’S WARRANTIES AND LIABILITIES
3.1 The Consultant warrants to the Beneficiary that:
3.1.1 it has carried out and completed and will continue to carry out and complete its duties and obligations under the Appointment in accordance with the Appointment;
3.1.2 in addition to and without derogation to clause 3.1.1, it has exercised and will continue to exercise in the performance of the Services the professional skill, care and diligence to be expected of a properly qualified and competent member of the Consultant’s profession experienced in carrying out duties the like of those undertaken by the Consultant under the Appointment for works of a similar size, scope, nature, complexity, location, timescale and value to the Works;
3.1.3 subject to the standard of skill, care and diligence set out in clause 3.1.2, it has not and shall not permit, specify or approve for use in connection with the Works any materials which at the time of use:
(a) are known to be deleterious (either to health and safety or to the durability of the Works); or
(b) contravene the Statutory Requirements, any relevant standard or code of practice issued from time to time by the BSI Group relating to standards or Good Industry Practice; or
(c) do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of use; and
3.1.4 if in the performance of its duties under the Appointment the Consultant becomes aware that it or any other person has specified or used, or authorised or approved the specification or use by others of any such products or materials the Consultant will notify the Beneficiary in writing forthwith. This clause does not create any additional duty for the Consultant to inspect or check the work of others which is not required by the Appointment. 
3.2 The Consultant shall have no liability under this clause 3 that is greater or of longer duration than it would have had and shall be entitled in any action or proceedings by the Beneficiary to raise equivalent rights in defence of liability (except for set-off or counterclaim) if in lieu of this Deed the Beneficiary had been a party to the Appointment as joint employer.  
3.3 For the avoidance of doubt the Consultant warrants to the Beneficiary that the Consultant shall not raise any defence to a claim by the Beneficiary under this Deed on the grounds that the losses in respect of which the Beneficiary seeks damages, compensation or other relief are not losses suffered or to be suffered by the Contractor or that the Contractor has suffered no loss. The Consultant shall not be entitled to rely upon set off, counterclaim or defence arising from non-payment by the Contractor of any monies due under the Appointment.
4. COPYRIGHT
4.1 In this clause 4 “Consultant Design Documents” means the drawings, designs, charts, specifications, plans, models including building information models, design details, photographs, reports and other documents or materials in its native format (excluding internal memoranda, internal documents, working papers and templates) created, amended and/or developed by or for the Consultant in relation to the Works (including any updates, amendments, additions and revisions).
4.2 The Intellectual Property Rights in the Consultant Design Documents prepared by or on behalf of the Consultant in relation to the Appointment and the work executed by it remains the property of the Consultant. The Consultant hereby grants to the Beneficiary an irrevocable, royalty free, non-exclusive licence to use and reproduce the Consultant’s Design Documents for any and all purposes connected with the construction, use, alterations or demolition of the Site. Such licence entitles the Beneficiary to grant sub-licences to third parties in the same terms as this licence provided always that the Consultant shall not be liable to any licencee for any use of the Consultant’s Design Documents or the use of the Intellectual Property Rights in the Consultant’s Design Documents for purposes other than those for which the same were originally prepared by or on behalf of the Consultant. 
4.3 The Beneficiary may assign, novate or otherwise transfer his rights and obligations under the licence granted pursuant to clause 4.2 to a Crown Body or to anybody (including any private sector body) which performs or carries on any of the functions and/or activities that previously had been performed and/or carried on by the Beneficiary. 
4.4 In the event that the Consultant does not own the copyright or any Intellectual Property Rights in any of the Consultant’s Design Documents the Consultant shall use all reasonable endeavours to procure the right to grant such rights to the Beneficiary to use any such copyright or Intellectual Property Rights from any third party owner of the copyright or Intellectual Property Rights. In the event that the Consultant is unable to procure the right to grant to the Beneficiary in accordance with the foregoing the Consultant shall procure that the third party grants a direct licence to the Beneficiary on industry acceptable terms. 
4.5 The Consultant waives any moral right to be identified as author of the Consultant’s Design Documents in accordance with section 77, Copyright Designs and Patents Acts 1988 and any right not to have the Consultant’s Design Documents subjected to derogatory treatment in accordance with section 8 of that Act as against the Beneficiary or any licensee or assignee of the Beneficiary. 
4.6 In the event that any act unauthorised by the Beneficiary infringes a moral right of the Consultant in relation to the Consultant’s Design Documents the Consultant undertakes, if the Beneficiary so requests and at the Beneficiary’s expense, to institute proceedings for infringement of the moral rights. 
4.7 The Consultant warrants to the Beneficiary that he has not granted and shall not (unless authorised by the Beneficiary) grant any rights to any third party to use or otherwise exploit the Consultant Design Documents. 
4.8 The Consultant shall supply copies of the Consultant’s Design Documents to the Beneficiary upon paying a reasonable copying charge. 
4.9 In carrying out the Services the Consultant shall not infringe any Intellectual Property Rights of any third party. The Consultant shall indemnify the Beneficiary against claims, proceedings, compensation and costs arising from an infringement or alleged infringement of the Intellectual Property Rights of any third party.
5. PROFESSIONAL INDEMNITY INSURANCE
5.1 The Consultant hereby covenants with the Beneficiary that it:
5.1.1 has taken out PI Insurance covering all of its design and professional obligations under the Appointment (including in connection with any errors or omissions in the performance of its professional services, including but not limited to design professional advice and/or services, any defects and/or insufficiency of design) upon customary and usual terms and conditions prevailing for the time being in the insurance market, and with licensed insurers lawfully carrying on such insurance business in the United Kingdom, with a limit of indemnity not less than [   ] million pounds (£[  ],000,000) each and every claim] and shall maintain the same until the expiry of twelve (12) years after the date of Practical Completion of the Works, provided always that such insurance is available at commercially reasonable rates. The said terms and conditions shall not include any term or condition to the effect that the Consultant must discharge any liability before being entitled to recover from the insurers, or any other term or condition which might adversely affect the rights of any person to recover from the insurers pursuant to the Third Parties (Rights Against Insurers) Act 2010, or any amendment or re‑enactment thereof; and
5.1.2 will provide evidence (as and when reasonably required to do so by the Beneficiary) documentary evidence that its PI Insurance is being maintained in accordance with this clause 5 and details of cover.
5.2 Any increased or additional premium required by insurers by reason of the Consultant’s own claims record or other acts, omissions, matters or things peculiar to the Consultant shall be deemed to be within commercially reasonable rates.
5.3 The Consultant shall immediately inform the Beneficiary if such insurance ceases to be available at commercially reasonable rates or is no longer available and/or if for any other reason the Consultant is unable to maintain and/or is not maintaining such insurance in which case the Consultant shall take out and maintain a PI Insurance policy having the maximum limit of indemnity and the widest cover which is available to the Consultant upon, subject to clause 5.2, commercially reasonable rates and give notice of the same to the Beneficiary and shall further discuss means of best protecting the respective positions of the Beneficiary and the Consultant in respect of the Works.
6. NOTICES
6.1 Any notice to be given by any party will be sufficiently served if sent by hand or by post to the registered office or if there is none the last known address of the party to be served or by e-mail to the addresses set out below:
6.1.1 Consultant: [e-mail address]
6.1.2 Beneficiary: [e-mail address] 
or as otherwise specified by the relevant party by notice in writing to the other party. 
6.2 Any notice sent by hand or by post in accordance with clause 6.1 shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after the date of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent. 
7. ASSIGNMENT
7.1 The benefit of and the rights of the Beneficiary under this Deed may be assigned without the consent of the Consultant on two (2) occasions only and the Beneficiary will notify the Consultant in writing following any such assignment specifying the name and address of the assignee and the date of the assignment.  
7.2 The Consultant will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this Deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Sites or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.
8. BENEFICIARY’S REMEDIES
The rights and benefits conferred upon the Beneficiary by this Deed are in addition to any other rights and remedies it may have against the Consultant including without prejudice to the generality of the foregoing any remedies in negligence and no provisions in this Deed are intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
9. INSPECTION OF DOCUMENTS
The Consultant’s liabilities under this Deed will not be in any way reduced or extinguished by reason of any inspection or approval of any documents prepared by the Consultant or provided to the Beneficiary or attendance at site meetings or other enquiry or inspection which the Beneficiary may make or procure to be made for its benefit or on its behalf.
10. SUB-CONSULTANTS
Following a written request from the Beneficiary the Consultant will (unless it has already done so) procure that its sub-consultants execute a deed of collateral warranty in the relevant form specified in the Appointment in favour of any person in whose favour the Appointment obliged the Consultant to give or procure the giving of such a warranty. 
11. SEVERABILITY
If any term, condition or provision of this Deed shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Deed.
12. WAIVER
12.1 No term or provision of this Deed shall be considered as waived by any party to this Deed unless a waiver is given in writing by that party.
12.2 No waiver under clause 12.1 shall be a waiver of a past of future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Deed unless (and only to the extent) expressly stated in that waiver.
13. LIABILITY OF PARTNERS
Where the Consultant is a partnership, references in this Deed to the “Consultant” will be deemed to include reference to each and every present and future partner of such partnership and the liability of each and every such partner under this Deed will be deemed to be joint and several.
14. THIRD PARTY RIGHTS
No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Deed provided always that this clause 14 shall not affect any right or remedy which exists or is available to any person apart from such Act.
15. GOVERNING LAW AND JURISDICTION
This Deed and the parties’ non contractual duties and/or obligations shall be governed by and construed in all respects in accordance with the laws of England and Wales. The English courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Deed.
16. COUNTERPARTS
This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written.

EXECUTED AS A DEED by 
[CONSULTANT] acting by 
a Director and its Secretary/two Directors:

Director
Director/Secretary

EXECUTED AS A DEED by
affixing the Common Seal of
[BENEFICIARY] in the presence of:

Authorised Signatory





OR

EXECUTED AS A DEED by 
[BENEFICIARY] acting by a Director
and its Secretary/two Directors:

Director
Director/Secretary
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ANNEX 5
Consultant Deed of Novation

DATED				20[     ]




[EMPLOYER]
and
[CONTRACTOR]
and
[CONSULTANT]



DEED OF NOVATION
[description]


THIS AGREEMENT dated									20[     ]
BETWEEN:
(1)	[			] (CRN [		]) whose registered office is at [												] (the “Employer”);
(2)	[			] (CRN [		]) whose registered office is at [												] (the “Contractor”); and
(3)	[			] (CRN [		]) whose registered office is at [												] (the “Consultant”).
WHEREAS:
(A)	The Employer has appointed the Consultant to provide [			] services by an agreement dated [				] (the “Appointment”) in connection with the development of [			] at [				] (the “Development”).
(B)	The Employer has appointed the Contractor under a contract (the “Building Contract”) to design and construct certain works as therein described (the “Works”).
(C)	The Employer, Consultant and Contractor have agreed that from the date of this Agreement the Contractor shall assume the obligations of the Employer and that the Consultant shall perform its obligations under the Appointment in favour of the Contractor and that the Employer and the Consultant shall each release the other from any obligations owed by the other to them under the Appointment.
NOW IT IS HEREBY AGREED as follows:
NOVATION
The Employer hereby releases and discharges the Consultant from any and all obligations and liabilities owed to the Employer under the Appointment.
The Consultant undertakes to perform the Appointment and to be bound by its terms in every way as if the Contractor were, and had been from the inception, a party to the Appointment in lieu of the Employer.
The Consultant hereby releases and discharges the Employer from any and all obligations and liabilities owed to the Consultant under the Appointment and accepts the liability of the Contractor under the Appointment in lieu of the liability of the Employer.
[bookmark: _Ref158090003]For the avoidance of doubt the Consultant undertakes with and warrants to the Contractor that it has carried out and will carry out the duties and obligations on its part to be performed under the Appointment, and that in performing the same the Consultant has exercised and will continue to exercise the professional skill, care and attention to be expected of a properly qualified and competent member of the Consultant’s profession experienced in carrying out services the like of those undertaken by the Consultant under the Appointment for services of a similar size, scope, nature, complexity, location, timescale and value to the Development.
Without prejudice to clause 1.2, the Consultant warrants to the Contractor that it shall be liable for any loss or damage suffered or incurred by the Contractor arising out of any negligent act, default or breach by the Consultant in the performance of its obligations under the Appointment prior to the date of this Agreement. Subject to any limitation of liability in the Appointment, the Consultant shall be liable for such loss or damage notwithstanding that such loss or damage would not have been suffered or incurred by the Employer (or suffered or incurred to the same extent by the Employer).
The Consultant acknowledges that all fees and expenses properly due to the Consultant under the Appointment up to the date of this Agreement have been paid in full by the Employer.
All rights of action and remedies vested in the Employer against the Consultant under the Appointment shall from the date of this Deed vest in the Contractor.
All rights of action and remedies vested in the Consultant against the Employer under and in respect of the Appointment shall from the date of this Deed lie against the Contractor.
The Contractor undertakes to perform the Appointment and to be bound by its terms in every way as if the Contractor were, and had been from the inception, a party to the Appointment in lieu of the Employer.
Nothing in this Deed shall affect or derogate from any collateral warranty given or to be given by the Consultant to the Employer respecting the Development.
At the date of this Deed, the Consultant has provided to the Employer, duly executed, all Collateral Warranties it was obliged to provide under the terms of the Appointment.
PROPER LAW AND JURISDICTION 
This Agreement and the parties’ non contractual duties and/or obligations shall be governed and construed according to English law. Any dispute shall be subject to the jurisdiction of the English courts.
CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999
The parties to this Agreement do not intend that any of its terms will be enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person not a party to it provided always that this clause 3 shall not affect any right or remedy which exists or is available to any person apart from such Act.
COUNTERPARTS
This Agreement may be executed in any number of counterparts, each of which when executed and delivered shall constitute an original of this Agreement, but all the counterparts shall together constitute the same Agreement.
IN WITNESS whereof the parties hereto have executed this Agreement as a Deed the day and year first before written.
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	EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two Directors:

Director

Director/Secretary
	
	




	


EXECUTED (but not delivered
until the date hereof)
AS A DEED by
[CONTRACTOR]
acting by:


Director


Director/Secretary



	





	
EXECUTED (but not delivered
until the date hereof)
AS A DEED by
[CONSULTANT]
acting by: 



Director


Director/Secretary

	









ANNEX 6
PARENT COMPANY GUARANTEE

DATED				20[	]




[GUARANTOR]
and
[EMPLOYER]



PARENT COMPANY GUARANTEE
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THIS AGREEMENT dated 						20[        ] is made BETWEEN:
(1)	[					] whose registered office is at [
] (the “Guarantor”); and
(2)	[					] of [ 					]
] (the “Employer” which expression shall include its successors in title and permitted assignees).
BACKGROUND
(A)	The Employer has entered into a contract [				] (the “Contract”) (which expression shall include all plans, specifications, bills of quantities and other documents incorporated therein) with [						] whose registered office is at [					] (the “Contractor”) in relation to the carrying out, construction and completion of certain works by the Contractor as more particularly described as the “Works” (and which expression has the same meaning in this Deed).
(B)	The Contractor is a wholly owned subsidiary company of the Guarantor under the Companies Act 2006.
(C)	The Guarantor has agreed to guarantee the performance of all of the Contractor’s obligations under the Contract in the manner appearing below.
IT IS AGREED as follows:
[bookmark: _Toc503588197][bookmark: _Toc134952995][bookmark: _Toc137611986][bookmark: _Toc140305511][bookmark: _Toc145314032][bookmark: _Toc145388096]1.	GUARANTEE
In consideration of the Employer entering into the Contract, the Guarantor HEREBY irrevocably COVENANTS AND GUARANTEES to the Employer and its successors and assigns, the full, faithful and punctual performance, observance and compliance respectively by the Contractor of each and every of the terms, provisions, conditions, obligations, undertakings and agreements on the part of the Contractor to be performed, observed or carried out by the Contractor as contained or referred to in the Contract as such Contract may, from time to time, be amended (hereinafter called the “Obligations”).
[bookmark: _Ref503587941][bookmark: _Toc503588198][bookmark: _Toc134952996][bookmark: _Toc137611987][bookmark: _Toc140305512][bookmark: _Toc145314033][bookmark: _Toc145388097]2.	PERFORMANCE OBLIGATIONS AND INSOLVENCY 
[bookmark: _Toc145314034][bookmark: _Toc145388098]2.1	If, at any time:
	2.1.1	any default is made by the Contractor in the performance of any of the Obligations; or
	2.1.2	the Contractor is Insolvent (as defined under the Contract),
	the Guarantor will well and truly perform or cause to be so performed each and every one of the Obligations and/or will pay any sum or sums that may be payable in consequence of the Contractor’s insolvency or any default made by the Contractor in the performance of any of the Obligations.
3.	LIABILITY
3.1	As between the Guarantor and the Employer (but without affecting the Obligations), the Guarantor shall remain liable under this Guarantee as if he were the sole principal obligor and not merely a guarantor.
3.2	Subject to the provisions of clause 5, the Guarantor shall not be discharged nor shall its liability be affected by anything which would not discharge it or affect its liability if it was the sole principal obligor including, but not limited to:
3.2.1	any amendment, modification, waiver, consent or variation, express or implied, to the scope of the Works or to the Contract or any related documentation;
3.2.2	the granting of any extensions of time or forbearance, forgiveness or indulgences in relation to time to the Contractor;
3.2.3	the enforcement, absence of enforcement or release of the Contract or of any security, right of action or other guarantee or indemnity;
3.2.4	the dissolution, amalgamation, reconstruction, reorganisation of the Contractor;
3.2.5	any defect in any provision of the Contract or any of the Obligations;
3.2.6	any indulgence or additional or advanced payment, forbearance, payment or concession to the Contractor;
3.2.7	any compromise of any dispute with the Contractor;
3.2.8	any failure of supervision to detect or prevent any fault of the Contractor; or
3.2.9	any assignment of the benefit of the Contract.
[bookmark: _Toc503588201][bookmark: _Toc134952999][bookmark: _Toc137611990][bookmark: _Toc140305515][bookmark: _Toc145314035][bookmark: _Toc145388099]4.	ASSIGNMENT
[bookmark: _Ref503587925]4.1	This Guarantee and the benefit conferred by it may be assigned by the Employer to any party to whom he assigns or novates its interest under the Contract, at any time and references to the Employer shall include its assigns.
4.2	Save for the provision of clause 4.1 above, this Guarantee and the benefit conferred by it may not be assigned by either party.
4.3	The Guarantor shall not contend that any assignee or person who receives the benefit of and the rights on the part of the Employer pursuant to clause 4.1 is precluded or prevented from recovering any loss resulting from any breach of this Guarantee (whatever the date of such breach) by reason that that person is an assignee or received the benefit of and the rights on the part of the Employer pursuant to clause 4.1 or is otherwise not the original beneficiary under this Guarantee or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Works or Contract or that the original beneficiary or any intermediate beneficiary has not suffered any or as much loss.
[bookmark: _Toc503588202][bookmark: _Toc134953000][bookmark: _Toc137611991][bookmark: _Toc140305516][bookmark: _Toc145314036][bookmark: _Toc145388100]5.	LIMIT OF LIABILITY
[bookmark: _Toc503588203][bookmark: _Toc134953001][bookmark: _Toc137611992][bookmark: _Toc140305517][bookmark: _Toc145314037][bookmark: _Toc145388101]The Guarantor shall have no greater liability to the Employer under this Guarantee than he would have had had he been named as Contractor under the Contract and shall be entitled in any action or proceedings by the Employer to raise equivalent rights in defence of liability as if the Guarantor had been a party to the Contract as joint contractor.
6.	THIRD PARTY RIGHTS
No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Deed. This clause does not affect any right or remedy of any person which exists or is available otherwise than pursuant to that Act.
7.	NOTICES
7.1	Any notice to be given by any party will be sufficiently served if sent by hand or by post to the registered office or if there is none the last known address of the party to be served or by e-mail to the addresses set out below:
7.1.1	Guarantor: [e-mail address][footnoteRef:3] [3:  Insert e-mail address] 

7.1.2	Employer: [e-mail address] [footnoteRef:4] [4:  Insert e-mail address] 

or as otherwise specified by the relevant party by notice in writing to the other party. 
7.2	Any notice sent by hand or by post in accordance with clause 7.1 shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after the date of posting and when sent by email, it shall, subject to proof to the contrary, be deemed to have been received on the second Business Day after being sent. 
8.	GOVERNING LAW
The construction, validity and performance of this Guarantee and the parties’ non contractual duties and/or obligation is subject to English law and the courts of England and Wales shall have jurisdiction over any dispute or difference arising out of or in connection herewith.
9.	COUNTERPARTS
This Guarantee may be executed in any number of counterparts, each of which when executed and delivered shall constitute an original of this Guarantee, but all the counterparts shall together constitute the same Guarantee.


EXECUTED AS A DEED by 
[GUARANTOR] acting by 
a Director and its Secretary/two Directors:

Director
Director/Secretary


	EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two Directors:

……………………………….
Director


……………………………….
Director/Secretary
	
	

	
	
	



ANNEX 7
EMPLOYER POLICIES 
[EMPLOYER TO PROVIDE ANY EXISTING POLICIES]



ANNEX 8 
[ASBESTOS SURVEY]
	[bookmark: _Hlk54950730]Survey Type
	Location
	Survey Company
	Survey date
	Reference 

	
	
	
	
	

	
	
	
	
	



Without prejudice to the paragraph below, Asbestos that is noted in the Asbestos Survey as [“presumed” (but excluding “strongly presumed” which shall be considered identified Asbestos) or “suspected” or is referred to as “assumed” (but excluding “strongly assumed” which shall be considered identified Asbestos) or “may be present”] is not identified Asbestos for the purposes of this Contract. All other references to Asbestos in the Asbestos Survey are identified Asbestos for the purposes of this Contract.
Notwithstanding the paragraph above, [insert list/pages/section] of the [insert reference to survey] has been annotated and is attached to show where the Contractor has not made an allowance for Asbestos. If not marked otherwise, the Contractor has made an allowance for the Asbestos noted in the Asbestos register.


ANNEX 9
[BUILDING SURVEY]
	Survey type
	Location
	Survey Company
	Survey date
	Reference

	
	
	
	
	






ANNEX 10
CONSTRUCTION PROGRAMME


ANNEX 11
[EXISTING BUILDINGS]


ANNEX 12
MILESTONE SCHEDULE
[As details in “Section 16.1 of RM6313 DMR-Attachment-3-Statement-of-Requirements”
Alternative Stage A Payments will be followed that includes:
1. 40% (of contract sum) payment on delivery of Materials and Equipment to site, Vesting Certificate to be issued to Employer (40% of contract sum – subject to 7.5 % retention)
1. 50% (of contract sum) payment on completion of the installation works, system commissioned and generating (90% of contract sum – subject to 7.5% retention)
1. [bookmark: _Hlk185594247]Practical Completion issued after 30 days generation on the Solar Edge Platform and submission of compliant O&M manual containing all final G98/99/100 sign offs from DNO (100% of contract sum – subject to 2.5% retention)
1. 2.5% (of contract sum) payment on completion of all defects being addressed during the 12 months Defects Period (100% of contract sum – No Retention)]



ANNEX 13
SITE PLAN


ANNEX 14 
SITE SURVEY
	Survey type
	Location
	Survey Company
	Survey date
	Reference

	
	
	
	
	






ANNEX 15
[EXCLUDED DEFECTS]




ANNEX 16
[PERFORMANCE BOND]

DATED				20[	]





[____________________]

and

[____________________]

and

[____________________]


PERFORMANCE BOND



THIS GUARANTEE BOND is made as a deed BETWEEN the following parties whose names and registered office addresses are set out in the Schedule to this Bond (the Schedule):
(1)	The Contractor as principal
(2)	The Guarantor as guarantor; and
(3)	The Employer as beneficiary
WHEREAS
(1)	By a design and build contract (the “Contract”) entered into between the Employer and the Contractor particulars of which are set out in the Schedule to this Guarantee Bond the Contractor has agreed with the Employer to carry out and complete the works defined in the Contract as “the Works” (and which expression has the same meaning in this Guarantee Bond) upon and subject to the terms and conditions therein set out.
(2)	The Guarantor has agreed with the Employer at the request of the Contractor to guarantee the performance of the obligations of the Contractor under the Contract upon the terms and conditions of this Guarantee Bond subject to the limitation set out in clause 2.
NOW THIS DEED WITNESSES as follows:
1. [bookmark: _Toc134952986][bookmark: _Toc137611977][bookmark: _Toc140305502][bookmark: _Toc145314023][bookmark: _Toc145388087][bookmark: _Toc353118820]The Guarantor guarantees to the Employer that in the event:
1.1 of a breach of the Contract by the Contractor; 
1.2 that the Contractor is Insolvent (as defined under the Contract); or
1.3 that the Contract, or the employment of the Contractor, is determined by reason of any one or more of the events set out in Clauses [8.4, 8.5 and 8.6] of the Contract
[bookmark: _Toc134952987][bookmark: _Toc137611978][bookmark: _Toc140305503][bookmark: _Toc145314024][bookmark: _Toc145388088]the Guarantor shall satisfy and discharge the damages sustained by the Employer, subject to the provisions of this Guarantee Bond. The damages sustained by the Employer shall be such sums as established and ascertained pursuant to and in accordance with the provisions of, or by reference to, the Contract. 
2. [bookmark: _Toc353118821]The maximum aggregate liability of the Guarantor and the Contractor under this Guarantee Bond shall not exceed the sum set out in the Schedule (the “Bond Amount”). Subject to such limitation, and to clause 4 below, the liability of the Guarantor shall be co-extensive with the liability of the Contractor under the Contract.
3. [bookmark: _Toc134952988][bookmark: _Toc137611979][bookmark: _Toc140305504][bookmark: _Toc145314025][bookmark: _Toc145388089][bookmark: _Toc353118822]The Guarantor shall not be discharged or released by any alteration: 
3.1 of any of the terms, conditions and provisions of the Contract; or
3.2 in the extent or nature of the Works 
and no waivers or concession or allowance of time by the Employer under or in respect of the Contract or the Works shall in any way release, reduce or affect the liability of the Guarantor under this Guarantee Bond.
4. [bookmark: _Toc134952989][bookmark: _Toc137611980][bookmark: _Toc140305505][bookmark: _Toc145314026][bookmark: _Toc145388090][bookmark: _Toc353118823]Whether or not this Guarantee Bond shall be returned to the Guarantor, the obligations of the Guarantor under this Guarantee Bond shall be released and discharged absolutely upon Expiry (as defined in the Schedule). This applies except in respect of any breach of the Contract which has occurred and in respect of which a notice of claim (in writing, containing particulars of such breach) has been sent to the Guarantor before Expiry.
5. [bookmark: _Toc134952990][bookmark: _Toc137611981][bookmark: _Toc140305506][bookmark: _Toc145314027][bookmark: _Toc145388091][bookmark: _Toc353118824]The Contractor having requested the execution of this Guarantee Bond by the Guarantor undertakes to the Guarantor (without limitation of any other rights and remedies of the Employer or the Guarantor against the Contractor) to perform and discharge the obligations on his part set out in the Contract.
6. [bookmark: _Toc134952991][bookmark: _Toc137611982][bookmark: _Toc140305507][bookmark: _Toc145314028][bookmark: _Toc145388092][bookmark: _Toc353118825]
6.1 The Employer may assign this Guarantee Bond, and the benefits of it, to any party to whom he assigns his interest under the Contract, at any time. References to the Employer shall include his assigns.
6.2 The Guarantor shall not contend that any assignee or person who receives the benefit of and the rights on the part of the Employer pursuant to clause 6.1 is precluded or prevented from recovering any loss resulting from any breach of this Guarantee Bond (whatever the date of such breach) by reason that that person is an assignee or received the benefit of and the rights on the part of the Employer pursuant to clause 6.1 or is otherwise not the original beneficiary under this Guarantee Bond or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Works or site or that the original beneficiary or any intermediate beneficiary has not suffered any or as much loss.
7. [bookmark: _Toc134952992][bookmark: _Toc137611983][bookmark: _Toc140305508][bookmark: _Toc145314029][bookmark: _Toc145388093][bookmark: _Toc353118826]This Guarantee Bond and the parties’ non contractual duties and/or obligations shall be governed by and construed in accordance with the laws of England and Wales and only the courts of England and Wales shall have jurisdiction hereunder.
8. [bookmark: _Toc134952993][bookmark: _Toc137611984][bookmark: _Toc140305509][bookmark: _Toc145314030][bookmark: _Toc145388094][bookmark: _Toc353118827]A person who is not a party to this Guarantee Bond shall have no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Guarantee Bond. This clause does not affect any right or remedy of any person which exists or is available otherwise than pursuant to that Act.
9. This Guarantee Bond may be executed in any number of counterparts, each of which when executed and delivered shall constitute an original of this Guarantee Bond, but all the counterparts shall together constitute the same Guarantee Bond.



THE SCHEDULE

The Contractor:	[				] whose registered office address is at [									]
The Guarantor:	[				] whose registered office address is at [									]
The Employer:	[		] of [	] including his successors in title and permitted assignees
The Contract:	A contract [dated the      day of         		] between the Employer and the Contractor for the design and construction of the Works for the original Contract Sum of [			] pounds (£ 	) 
The Bond Amount:	The sum of £[		] pounds sterling (£	)
Expiry:	Subject to any Employer’s prior claims under clause 4 of this Guarantee Bond, Expiry occurs when, pursuant to clause 2.27 of the Contract, the Employer issues a Practical Completion Statement in respect of the Works or, if the Works are divided into Sections, the Employer has issued Section Completion Statements in respect of all Sections of the Works
IN WITNESS whereof the Contractor and the Guarantor have executed and delivered this Guarantee Bond as a Deed

This		day of 		Two Thousand and

EXECUTED AND DELIVERED as a Deed by
CONTRACTOR

Director

Director/Secretary

EXECUTED AND DELIVERED as a Deed by
GUARANTOR

Director

Director/Secretary









	EXECUTED AS A DEED by [EMPLOYER]
acting by a Director and its Secretary/two Directors:

……………………………….
Director


……………………………….
Director/Secretary
	
	

	
	
	





ANNEX 17
[EMPLOYER NECESSARY CONSENTS]


	Employer Necessary Consent
	Date by which the Employer will execute (or shall procure that the landowner shall execute) and deliver the Employer Necessary Consent agreement to the Contractor

	
	Within 20 Business Days of receipt of the Employer Necessary Consent agreement from the Contractor

	
	Within 20 Business Days of receipt of the Employer Necessary Consent agreement from the Contractor

	
	Within 20 Business Days of receipt of the Employer Necessary Consent agreement from the Contractor






ANNEX 18
UK GDPR
In this Annex unless the context otherwise requires, defined terms shall, save where they are defined below, have the meanings ascribed to them in this Contract:

	Controller, Processor, Data Subject, Personal Data, Personal Data Breach, Data Protection Officer:
	take the meaning given in the UK GDPR;

	Data Protection Impact Assessment:
	an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data;

	Data Protection Legislation:
	(i) the UK GDPR and any applicable national implementing laws as amended from time to time (ii) the DPA 2018 to the extent that it relates to processing of personal data and privacy; (iii) all applicable law about the processing of personal data and privacy;

	Data Loss Event:
	any event that results, or may result, in unauthorised access to Personal Data held by the Processor under this Contract, and/or actual or potential loss and/or destruction of Personal Data in breach of this Contract, including any Personal Data Breach;

	Data Subject Request:
	a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data;

	Joint Controllers:
	where two or more Controllers jointly determine the purposes and means of processing;

	Law:
	any law, statute, subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978, bye-law, enforceable right within the meaning of section 2 of the European Communities Act 1972, regulation, order, mandatory guidance or code of practice, judgment of a relevant court of law, or directives or requirements of any regulatory body with which the Contractor is bound to comply;

	Processor Personnel:
	means all directors, officers, employees, agents, consultants and contractors of the Processor and/or of any Sub-Processor engaged in the performance of his obligations under this Contract;

	Protective Measures:
	appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it;

	Sub-Processor:
	any third party appointed to process Personal Data on behalf of that Processor related to this Contract.


DATA PROTECTION
The Parties acknowledge that for the purposes of the Data Protection Legislation, the Employer is the Controller and the Contractor is the Processor unless otherwise specified in the Schedule to this Annex. The only processing that the Processor is authorised to do is listed in the Schedule to this Annex by the Controller and may not be determined by the Processor.
The Processor shall notify the Controller immediately if he considers that any of the Controller’s instructions infringe the Data Protection Legislation.
The Processor shall provide all reasonable assistance to the Controller in the preparation of any Data Protection Impact Assessment prior to commencing any processing. Such assistance may, at the discretion of the Controller, include:
(a) a systematic description of the envisaged processing operations and the purpose of the processing;
(b) an assessment of the necessity and proportionality of the processing operations in relation to the services and Works;
(c) an assessment of the risks to the rights and freedoms of Data Subjects; and
(d) the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.
The Processor shall, in relation to any Personal Data processed in connection with its obligations under this Contract:
(a) process that Personal Data only in accordance with the Schedule to this Annex, unless the Processor is required to do otherwise by Law. If he is so required the Processor shall promptly notify the Controller before processing the Personal Data unless prohibited by Law;
(b) ensure that he has in place Protective Measures, are appropriate to protect against a Data Loss Event, which the Controller may reasonably reject (but failure to reject shall not amount to approval by the Controller of the adequacy of the Protective Measures), having taken account of the:
(i) nature of the data to be protected;
(ii) harm that might result from a Data Loss Event;
(iii) state of technological development; and
(iv) cost of implementing any measures;
(c) ensure that:
(i) the Processor Personnel do not process Personal Data except in accordance with this Contract (and in particular the Schedule to this Annex);
(ii) he takes all reasonable steps to ensure the reliability and integrity of any Processor Personnel who have access to the Personal Data and ensure that they:
(A) are aware of and comply with the Processor’s duties under this paragraph;
(B) are subject to appropriate confidentiality undertakings with the Processor or any Sub-Processor;
(C) are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the Controller or as otherwise permitted by this Contract; and
(D) have undergone adequate training in the use, care, protection and handling of Personal Data; and
(d) not transfer Personal Data outside of the United Kingdom unless the prior written consent of the Controller has been obtained and the following conditions are fulfilled:
(i) the Controller or the Processor has provided appropriate safeguards in relation to the transfer as determined by the Controller;
(ii) the Data Subject has enforceable rights and effective legal remedies;
(iii) the Processor complies with his obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Controller in meeting his obligations); and
(iv) the Processor complies with any reasonable instructions notified to him in advance by the Controller with respect to the processing of the Personal Data;
(e) at the written direction of the Controller, delete or return Personal Data (and any copies of it) to the Controller on termination of the Contractor’s employment under this Contract unless the Processor is required by Law to retain the Personal Data.
Subject to paragraph 1f, the Processor shall notify the Controller immediately if it:
(a) receives a Data Subject Request (or purported Data Subject Request);
(b) receives a request to rectify, block or erase any Personal Data;
(c) receives any other request, complaint or communication relating to either Party’s obligations under the Data Protection Legislation;
(d) receives any communication from the Information Commissioner or any other regulatory authority in connection with Personal Data processed under this Contract;
(e) receives a request from any third Party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or
(f) becomes aware of a Data Loss Event.
The Processor’s obligation to notify under paragraph 1e shall include the provision of further information to the Controller in phases, as details become available.
Taking into account the nature of the processing, the Processor shall provide the Controller with full assistance in relation to either Party’s obligations under Data Protection Legislation and any complaint, communication or request made under paragraph 1e (and insofar as possible within the timescales reasonably required by the Controller) including by promptly providing:
(a) the Controller with full details and copies of the complaint, communication or request;
(b) such assistance as is reasonably requested by the Controller to enable the Controller to comply with a Data Subject Request within the relevant timescales set out in the Data Protection Legislation;
(c) the Controller, at his request, with any Personal Data it holds in relation to a Data Subject;
(d) assistance as requested by the Controller following any Data Loss Event;
(e) assistance as requested by the Controller with respect to any request from the Information Commissioner’s Office, or any consultation by the Controller with the Information Commissioner’s Office.
The Processor shall maintain complete and accurate records and information to demonstrate its compliance with this clause. This requirement does not apply where the Processor employs fewer than 250 staff, unless:
(a) the Controller determines that the processing is not occasional;
(b) the Controller determines the processing includes special categories of data as referred to in Article 9(1) of the UK GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the UK GDPR; or
(c) the Controller determines that the processing is likely to result in a risk to the rights and freedoms of Data Subjects.
The Processor shall allow for audits of his data processing activity by the Controller or the Controller’s designated auditor.
Each Party shall designate his own Data Protection Officer if required by the Data Protection Legislation.
Before allowing any Sub-Processor to process any Personal Data related to this Contract, the Processor must:
(a) notify the Controller in writing of the intended Sub-Processor and processing;
(b) obtain the written consent of the Controller;
(c) enter into a written agreement with the Sub-Processor which give effect to the terms set out in this paragraph 1k such that they apply to the Sub-Processor; and
(d) provide the Controller with such information regarding the Sub-Processor as the Controller may reasonably require.
The Processor shall remain fully liable for all acts or omissions of any of its Sub-Processors.
The Controller may, at any time on not less than 30 Business Days’ notice, revise this paragraph by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Contract).
The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. The Controller may on not less than 30 Business Days’ notice to the Processor amend this Contract to ensure that it complies with any guidance issued by the Information Commissioner’s Office.
Where the Parties include two or more Joint Controllers as identified in the Schedule in accordance with UK GDPR Article 26, those Parties shall enter into a Joint Controller Agreement based on the terms outlined in the Schedule in replacement of paragraphs 1a – 1n for the Personal Data under joint control.
Schedule: Schedule of Processing, Personal Data and Data Subjects
The Parties do not anticipate that this Contract will involve any processing of Personal Data by the Contractor on behalf of the Employer, and the Contractor is not authorised by the Employer to process Personal Data under the terms of this Contract. The remainder of this Schedule will only be completed and have effect if the Employer instructs the Contractor to process Personal Data under the terms of this Contract. 
This Schedule shall be completed by the Controller, who may take account of the view of the Processors, however the final decision as to the content of this Schedule shall be with the Controller at its absolute discretion.
The contact details of the Controller’s Data Protection Officer are: [Insert contact details]
The contact details of the Processor’s Data Protection Officer are: [Insert contact details]
The Processor shall comply with any further written instructions with respect to processing by the Controller.
Any such further instructions shall be incorporated into this Schedule.
	Description
	Details

	Identity of the Controller and Processor
	The Parties acknowledge that for the purposes of the Data Protection Legislation, the Employer is the Controller and the Contractor is the Processor in accordance with paragraph 1.

	Subject matter of the processing
	[This should be a high level, short description of what the processing is about i.e. its subject matter of the contract.
Example: The processing is needed in order to ensure that the Processor can effectively deliver the contract to provide a service to members of the public. ]

	Duration of the processing
	[Clearly set out the duration of the processing including dates]

	Nature and purposes of the processing
	[Please be as specific as possible, but make sure that you cover all intended purposes.
The nature of the processing means any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction of data (whether or not by automated means) etc.
The purpose might include: employment processing, statutory obligation, recruitment assessment etc]

	Type of Personal Data being processed
	[Examples here include: name, address, date of birth, NI number, telephone number, pay, images, biometric data etc]

	Categories of Data Subject
	[Examples include: Staff (including volunteers, agents, and temporary workers), customers/ clients, suppliers, patients, students / pupils, members of the public, users of a particular website etc]

	Plan for return and destruction of the data once the processing is complete
UNLESS requirement under union or member state law to preserve that type of data
	[Describe how long the data will be retained for, how it be returned or destroyed]





[bookmark: _Toc37776934]ANNEX 19
 [PROJECT BANK ACCOUNT]

Part 1 - Project Bank Account Trust Deed

THIS AGREEMENT is dated	20[	] and made BETWEEN:

[(1)	[GOVERNING BODY OF [THE SCHOOL]] OR [INSERT DETAILS OF THE TRUST] of [			]  (the “Employer”);]

(2)	[CONTRACTOR] a company registered in England (registration number [		]) whose registered office is at [					] (the “Contractor”); and

(3)	[CONTRACTOR’S SUPPLY CHAIN MEMBER] a company registered in England (registration number [	]) whose registered office is at [				] 

[CONTRACTOR’S SUPPLY CHAIN MEMBER] a company registered in England (registration number [	]) whose registered office is at [				]

[CONTRACTOR’S SUPPLY CHAIN MEMBER] a company registered in England (registration number [	]) whose registered office is at [				]

(together the “Contractor’s Supply Chain Members”);

each one a Party and together the Parties.

RECITALS

(A)	The Employer and the Contractor have entered into a contract for the Works (the “Building Contract”).
	
(B)	The Contractor’s Supply Chain Members have entered into contracts with the Contractor in connection with the Works.

(C)	The Employer and the Contractor have established a bank account (the “Project Bank Account”) to make provision for payment from the Employer to the Contractor and the Suppliers.

1	Definitions and Interpretation

Unless the context otherwise requires all defined terms shall have the same meanings given to them in the Building Contract

2	Operation of the Project Bank Account

2.1	The parties to this Deed agree that:

2.1.1	any sums due and properly owing to the Contractor and Contractor’s Supply Chain Members (as the case may be) are held in trust in the Project Bank Account for distribution in accordance with the banking arrangements applicable to the Project Bank Account,

2.1.2	further Contractor’s Supply Chain Members may be added as parties to this deed with the agreement of the Employer and the Contractor by way of a joining Deed. The agreement of the Employer and the Contractor shall be treated as agreement by the Contractor’s Supply Chain Members who are parties to this Deed;

2.1.3	this Deed is subject to the law of the Building Contract, and

2.1.4	the benefits under this Deed may not be assigned.

3	Counterparts

This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.


Executed as a deed and delivered on the date stated at the beginning of this Deed.




Part 2 – Project Bank Account Joining Deed

THIS AGREEMENT is dated	20[ ] and made BETWEEN:

[(1)	[FRAMEWORK USER] a company registered in England (registration number [		]) whose registered office is at [				] (the “Employer”);] 

[(1)	THE SECRETARY OF STATE FOR EDUCATION of Sanctuary Buildings, Great Smith Street, London, SW1P 3BT (the “Employer”);]

(2)	[CONTRACTOR] a company registered in England (registration number [		]) whose registered office is at [					] (the “Contractor”); and

(3)	[CONTRACTOR’S SUPPLY CHAIN MEMBER] a company registered in England (registration number [	]) whose registered office is at [				] (the “Additional Contractor’s Supply Chain Member”)

each one a Party and together the Parties.

RECITALS

(A)	The Employer and the Contractor have entered into a contract for the Works (the “Building Contract”).
	
(B)	The Contractor’s Supply Chain Members have entered into contracts with the Contractor in connection with the Works.

(C)	The Employer and the Contractor have established the Project Bank Account to make provision for payment from the Employer to the Contractor and the Contractor’s Supply Chain and, along with the Contractor’s Supply Chain Members, have entered into a Deed (the “Project Bank Account Trust Deed”) for the operation of the Project Bank Account.

1	Definitions and Interpretation

Unless the context otherwise requires all defined terms shall have the same meanings given to them in the Building Contract and the Project Bank Account Trust Deed (as appropriate).

2	Agreement

2.1	The parties to this Deed agree that:

2.1.1	the Additional Contractor’s Supply Chain Member may join the Project Bank Account Trust Deed,

2.1.2	the Additional Contractor’s Supply Chain Member becomes a party to the Project Bank Account Trust Deed from the date of this Deed, 

2.1.3	this Deed is subject to the law of the Building Contract, and

2.1.4	the benefits under this deed may not be assigned.

3	Counterparts

This Deed may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full and original instrument for all purposes.


Executed as a Deed and delivered on the date stated at the beginning of this Deed





ANNEX 20
REQUIREMENTS FOR PRACTICAL COMPLETION

Practical Completion shall mean a stage of completeness of the Works (or Section) such that: 
1. [30 days generation on the Solar Edge Platform are completed and compliant O&M manual containing all final G98/99/100 sign offs from DNO has been submitted]
the Works have been carried out and completed in accordance with the Employer’s Requirements and Contractor’s Proposals, and all Consents; 
the Works have been designed, constructed, remodelled or refurbished in the forms and materials described and as approved in any Consents and the Employer's Requirements and Contractor’s Proposals;
any New Buildings have been located on each of the Sites, together with external hard and soft play [and landscaped area[footnoteRef:5], and with the sports and recreational facilities as shown in the Employer's Requirements and the Contractor’s Proposals and as approved in any Consents; [5:  Landscape works may be excluded if this work is required to be carried out during the next available planting season.] 

external fencing, gates, security equipment, vehicular and pedestrian access are complete as described in the Employer's Requirements and the Contractor’s Proposals;
any Buildings that are to be made weatherproof and watertight as part of the Works are weatherproof and watertight;
the building services and drains comply with the Employer's Requirements and the Contractor’s Proposals in all material respects;
the Buildings, and where relevant the Sites, are clean and tidy and all debris, hoarding, surplus material and rubbish has been removed;
the Contractor has provided to the Employer all information required by the Contract relating to the Works including (but not limited to) operation and maintenance manuals to enable the occupation and unfettered beneficial use of the Works in accordance with clause 2.37; 
the Contractor has provided a planned maintenance programme in relation to the Works or the parts of the Works in accordance with the Employer’s Requirements; 
all statutory certificates have been issued including but not limited to the fire certificate;
all testing, commissioning and witnessing are complete and all certification has been issued as detailed on the handover check list; 
all mechanical and electrical installation work is complete and the plant and equipment are safe for use; 
all collateral warranties required to be provided in accordance with Articles 9, 10 and 11 have been provided;
any tests for active ICT infrastructure have been met in accordance with the Employer’s Requirements;
[The decanting into the [New Buildings][Refurbished Buildings] shall have been completed in accordance with the provisions of the Decant Protocol as set out in Annex 22;]
The Practical Completion Statement relating to the Works or Section (as the case may be) can be issued notwithstanding that any or all of the Post Practical Completion Activities have not been completed; and
Notwithstanding any other provision of this Contract, the Contractor shall carry out and complete the Post Practical Completion Activities. To the extent that the Contractor is unable to or fails to complete all or any part of the Post Practical Completion Activities as required by the Employer’s Requirements, then such Post Practical Completion Activities, or any incomplete part of the Post Practical Completion Activities, shall be deemed to be defects, shrinkages, other faults or incomplete works as referred to in clauses 2.35 and 2.35B.




ANNEX 21

[Insurance]
[bookmark: _Toc353118807]Part 1 - Policies to be taken out by the Contractor and maintained during 
the carrying out of the Works
Common to each policy in Part 1 (unless stated otherwise):
Insureds:
1. the Employer/any other freeholder or leasehold owner of the Site;
1. the Contractor;
1. Sub-Contractors;
1. the Design Consultants (for their site activities only);
each for their respective rights and interests in the Works.
1. CONTRACTOR’S “ALL RISKS” INSURANCE
0. Insured Property
The permanent and temporary works, materials (including but not limited to equipment supplied by the Employer), goods, plant and equipment for incorporation in the Works (other than constructional plant, tools, accommodation and equipment belonging to or the responsibility of the Contractor) including goods and materials ordered by the Contractor or the Contractor’s Persons but not yet incorporated into the Works and all other property used or for use in connection with the Works.
0. Coverage
“All risks” of physical loss or damage to the Insured Property unless otherwise excluded.
0. Sum Insured
At all times an amount not less than the full reinstatement or replacement value of the Insured Property, but not less than the Contract Sum plus provision to include Principal Extensions as appropriate. 
0. Territorial Limits
United Kingdom including offsite storage and whilst in transit.
0. Period of Insurance
From the date of this Contract until the Completion Date in respect of the Works as a whole and thereafter in respect of defects liability until the issue of the Notice of Completion of Making Good. 
0. Cover Features and Extensions
Terrorism.
Munitions of war clause.
Professional fees clause (including Employer’s advisers’ fees incurred during any period of reinstatement).
Debris removal clause.
Seventy two (72) hour clause.
European Union local authorities clause.
Free issue materials clause.
[bookmark: _Hlk117258988]One hundred and fifteen per cent (115%) increase clause (‘day one reinstatement’). 
Additional costs of completion clause.
Automatic reinstatement of sum insured clause.
Plans and documents clause.
Loss minimisation.
Testing/commissioning period clause.
Repair/reinstatement basis of claims settlement with cash option for non-reinstatement.
0. Principal Exclusions
War and related perils (UK market agreed wording).
Nuclear/radioactive risks (UK market agreed wording).
Pressure waves caused by aircraft and other aerial devices travelling at sonic or supersonic speeds. 
Wear, tear and gradual deterioration.
Consequential financial losses.
Cyber risks.
DE5 or its equivalent – design improvement.
Communicable disease.
Construction Third Party Liability Insurance 
0. Interest
To indemnify the Contractor in respect of all sums it may become legally liable to pay (including claimant’s costs and expenses) as damages in respect of accidental:
death, or bodily injury, illness, disease contracted by any person;
loss or damage to property; and
interference to property or any easement right of air, light, water or way or the enjoyment or use thereof by obstruction, trespass, nuisance, loss of amenities, or any like cause,
happening during the period of insurance and arising out of or in connection with the Works.
0. Limit of Indemnity
As per contract particulars 6.4.1.
0. Territorial Limits
United Kingdom but worldwide in respect of non-manual visits. 
0. Jurisdiction
Worldwide (excluding USA, Canada and Australia).
0. Period of Insurance
From the date of this Contract until the expiry of the issue of the Notice of Completion of Making Good.
0. Cover Features and Extensions
Munitions of war.
Cross liability clause.
Contingent motor liability.
No exclusion of liability in connection with terrorism.
No exclusion of liability in connection with legionella.
No exclusion from the Insurance Act 2015.
0. Principal Exclusions
Liability for death, illness, disease or bodily injury sustained by employees of the Insured.
Liability arising out of the use of mechanically propelled vehicles whilst required to be compulsorily insured by legislation in respect of such vehicles. 
Liability arising purely out of predetermined penalties or liquidated damages imposed under any contract entered into by the Insured.
Liability in respect of loss or damage to property in the care, custody and control of the insured but this exclusion is not to apply to all property belonging to the Employer that is in the care, custody and control of another Insured.
Liability arising out of technical or professional advice (given for a fee) other than in respect of death or bodily injury to persons or damage to third party property.
Liability arising from the ownership, possession or use of any aircraft or marine vessel.
Liability arising from seepage and pollution unless caused by a sudden, unintended and unexpected occurrence.
Losses indemnified under the CAR policy.
Asbestos liability.
Cyber risks.
Communicable disease

[bookmark: _Toc353118808]Part 2 - Endorsements
Unless the context otherwise requires defined terms set out in the following endorsements shall have the meaning set out in this Contract.
1. ENDORSEMENT 1 - CANCELLATION
1. This policy shall not be cancelled or terminated before the original expiry date is to take effect except in respect of non-payment of premium.
1. The insurer shall by written notice advise the Employer:
at least thirty (30) Business Days before any such cancellation or termination is to take effect;
at least thirty (30) Business Days before any reduction in limits or coverage or any increase in deductibles is to take effect; and
of any act or omission or any event of which the insurer has knowledge and which might invalidate or render unenforceable in whole or in part this policy.
Endorsement 2 - Multiple Insured/Subrogation/Non-Vitiation Clause
1. Each of the parties comprising the Insureds shall for the purpose of this policy be considered a separate co-insured entity, insured on a composite basis, with the words “the insured” applying to each as if they were separately and individually insured provided that the total liability of the insurers under each section of this policy to the insured collectively shall not (unless the policy specifically permits otherwise) exceed the limit of indemnity or amount stated to be insured under that section or policy. Accordingly, the liability of the insurers under this policy to any one insured shall not be conditional upon the due observance and fulfilment by any other insured party of the terms and conditions of this policy or of any duties imposed upon that insured party relating thereto, and shall not be affected by any failure in such observance or fulfilment by any such other insured party.
1. It is understood and agreed that any payment or payments by insurers to any one or more of the insured shall reduce, to the extent of that payment, insurers’ liability to all such parties arising from any one event giving rise to a claim under this policy and (if applicable) in the aggregate.
1. Subject to the provisions of the Insurance Act 2015 Insurers shall be entitled to avoid liability to or (as may be appropriate) claim damages from any insured party in circumstances of fraud misrepresentation non-disclosure or material breach of warranty or condition of this policy (each referred to in this clause as a “Vitiating Act”) committed by that insured party save where such misrepresentation non-disclosure or breach of warranty or condition was committed innocently and in good faith. 
1. For the avoidance of doubt it is however agreed that a Vitiating Act committed by one insured party shall not prejudice the right to indemnity of any other insured who has an insurable interest and who has not committed the Vitiating Act.
1. Insurers hereby agree to waive all rights of subrogation and/or recourse which they may have or acquire against any insured party (together with their employees and agents) except where the rights of subrogation or recourse are acquired in consequence of a Vitiating Act in which circumstances insurers may enforce such rights against the insured responsible for the Vitiating Act notwithstanding the continuing or former status of the vitiating party as an insured.
1. Notwithstanding any other provision of this policy or any other document or any act and/or omission by any insured party insurers agree that:
no party other than the Employer has any authority to make any warranty, disclosure or representation in connection with this policy on behalf of the Employer;
where any warranty, disclosure or representation is required from the Employer in connection with this policy insurers will contact the Employer in writing (in accordance with Endorsement 3 below) and set out expressly the warranty, disclosure and/or representation required within a reasonable period of time from the Employer (regarding itself); and
save as set out in a request from insurers to the Employer in accordance with sub-paragraph (2.6.2) above, the Employer shall have no duty to disclose any fact or matter to insurers in connection with this policy save to the extent that for the Employer not to disclose a fact or matter would constitute fraudulent misrepresentation and/or fraudulent non-disclosure.
Endorsement 3 - Communications
1. All notices or other communications under or in connection with this policy shall be given to each insured (and the Employer) in writing. Any such notice will be deemed to be given when delivered.
1. The address of the Employer for all notices under or in connection with this policy are those notified from time to time by the Employer for this purpose to the Contractor’s insurance broker at the relevant time. The initial address of the Employer is as stated 0in the Contract Particulars.
1. It is further agreed that a notice of claim given by the Employer or any other insured shall in the absence of any manifest error be accepted by the insurer as a valid notification of a claim on behalf of all Insureds.
Endorsement 4 - Primary Insurance
It is expressly understood and agreed that this policy provides primary cover for the insured parties and that in the event of loss destruction damage or liability covered by this policy which is covered either in whole or in part under any other policy or policies of insurance effected by or on behalf of any of the insured parties the insurers will indemnify the insured parties as if such other policy or policies of insurance were not in force and the insurers waive their rights of recourse if any against the insurers of such other policy or policies of insurance.
Endorsement 5 - Claims Negotiation Rights
Notwithstanding any claim conditions contained herein insurers agree that the Employer has the right to settle and negotiate any claims received from third parties subject to prior consent of insurers. If an Employer takes or fails to take any action as a direct result of which insurers’ liability is increased then the liability of insurers to provide an indemnity is reduced to such an extent.
Endorsement 6 - Ring-fencing
The level of any indemnity available to an insured party under this policy in relation to any claim(s) concerning the Works shall not be affected and/or reduced by any claim(s) unrelated to the Works.



[bookmark: _Toc120350179][bookmark: _Toc120586538][bookmark: _Toc190152284][bookmark: _Toc37776924]Annex 22
DECANT PROTOCOL
[This Decant Protocol is a template document only and should be amended as appropriate on a project specific basis.]
INTRODUCTION AND INTERPRETATION
1. A recommended decant sequence is provided in this method statement. This method statement will be governed by any health and safety management plan applicable to the School. Any actions set out in this method statement, unless stated otherwise, are to be performed by the Contractor.
1. In this Annex 22, any reference to the School, shall, where the context requires, be construed as including the School or entity or entities located in the School.
1. Prior to commencement of the Works on Site the parties shall use their best endeavours to compile an inventory of materials and equipment to be subject of the decant, or alternatively redundant and no longer required by the School. 
1. [bookmark: _Toc93465989][bookmark: _Toc95032924][bookmark: _Toc97003358][bookmark: _Toc103498594][bookmark: _Toc120350181][bookmark: _Toc120586540]BUILDINGS
2. All existing buildings to be decanted will be identified to the Contractor. It is anticipated, where more than one building is to be decanted that a priority listing will be given. It is anticipated that all buildings will be decanted from the top floor down unless otherwise specified.  
2. Where lifts are present within Existing Buildings such lifts may be utilised to remove boxed items to the ground floor; the use of any new lifts installed as part of the Works will not be permitted in order to move boxed items.
1. [bookmark: _Toc93465990][bookmark: _Toc95032925][bookmark: _Toc97003359][bookmark: _Toc103498595][bookmark: _Toc120350182][bookmark: _Toc120586541]ACCESS
3. The School will only be accessed by designated vehicular routes.
3. Drivers of vehicles must:
1. drive along the designated route between the Existing Buildings and the Sites;
1. drive at a safe speed, taking cognisance of the weather, and use of the road by others including pedestrians;
1. reverse only in the presence of a second person; and
1. comply with all speed limits.
1. [bookmark: _Toc93465991][bookmark: _Toc95032926][bookmark: _Toc97003360][bookmark: _Toc103498596][bookmark: _Toc120350183][bookmark: _Toc120586542]CARTONS/CRATES/CAGES
4. Cartons, crates, cages and labels for use by the School will be provided by the Contractor in accordance with the Decant Programme given below.
4. An area within the Existing Buildings shall be identified by the School/ Employer for the short-term storage of the empty cartons and crates upon delivery. 
4. Guidance will be provided by the Contractor regarding the use of the cartons/ crates and cages, labels and tape.
4. The Contractor shall allow for the total provision of [ten thousand (10,000)] cartons/crates and cages [two thousand five hundred (2,500)]2 cartons/crates or cages per School (total weight of each carton or crate when packed shall not exceed twenty-four kilograms (24kg)). The cartons will be cardboard based with lids stackable six (6) high (or similar). Crates will be proprietary stackable plastic moving crates with hinged plastic securable lids. Cages may be used to move items that are not able to be fitted into cartons or crates. Items to be moved in cages will need to be individually identified in a specific decant list and agreed with the decant contractor. Any change to this provision shall constitute a [Variation/ Change] and must be agreed with the Employer for the DfE ahead of decant implementation. 
4. Where crates are used in lieu of cartons and not returned by the School at the designated time or are misplaced, this will also constitute a [Variation/Change]. Any [Variation]/[Change] not agreed with the Employer in advance of the start of the decant will be deemed invalid, and cannot be agreed in retrospect, or once the decant has commenced. 
4. Where there are hazardous materials to be moved (such as chemicals) the School will be responsible for packing and unpacking these, but the contractor shall be responsible for moving them. The moving of Radioactive sources shall be the School’s responsibility as they possess the relevant licences.
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5. It is recommended to the School that colour coded labels should be used for designated areas of both the Existing Buildings and the [New Buildings] [Refurbished Buildings]. This is crucial to the success of the decant process when receiving and distributing cartons within the [New Buildings] [Refurbished Buildings]. Coloured labels will be supplied by the Contractor, and designations agreed with the School. The Employer will inform the School staff in advance of the dates detailed on the Decant Programme.
1. 6.	CARTON AND CRATE SEALING AND CONFIDENTIALLITY
6. The School will be responsible for identifying all sensitive or confidential material that needs to be moved via Cartons or Crates. The School must agree an appropriate sealing and logging method with the Contractor to ensure that they are satisfied the confidentiality is maintained during the move. The Contractor must have a record process to monitor the move of all confidential cartons or crates identified by the School. The School must countersign that the identified crates have moved and been received in the appropriate location. The Contractor must identify any damage to cartons or crates identified as having sensitive information immediately to the School’s agreed representative.
1. LEGACY ICT EQUIPMENT
7. The Contractor shall carry out the following:
0. Final ICT Audit/inventory to include:
Recording of equipment - details and confirmation of final numbers
Condition report by exception
Mapping to area data sheets for new locations.
0. Testing of legacy equipment to include:
(a) Backup of system and user data (School responsibility, checked by contractor)
(b) Power down and re-start testing
(c) Physical condition report
0. Management of the broadband and phone line relocation
0. Implementation of network services to maintain School operations as required during decant phase
0. Decommissioning, demounting and packaging of equipment for movement:
(a) Servers and related equipment
(b) Legacy network equipment (insofar as it applies) – including wireless hubs
(c) Specialist legacy equipment e.g. CAD/CAM and D&T equipment
(d) Interactive white boards and AV equipment
(e) Printers and MFD as required
(f) Other peripherals as required
(g) User devices as required
0. Movement to new locations
0. Unpacking and condition testing prior to re-installation
0. Re-installation/re-mounting, re-commissioning, testing and power testing:
(a) Servers and related equipment installed on racks as appropriate
(b) Legacy network equipment installed in racks and integrated with new solution – including VLAN configuration to School requirements
(c) Specialist legacy equipment e.g. CAD/CAM and D&T equipment
(d) Interactive whiteboards and AV equipment both in teaching and performance spaces
(e) Telephony installed and integrated with ICT network as required
(f) Printers and MFD installed and integrated as required
(g) Other peripherals installed and integrated as required
(h) User devices as required
0. Handover to Employer and School
(a) Inventory and condition report – pre and post move
(b) Testing report
(c) Training on new systems
0. In addition to decant the Contractor will provide services to support school resources to ensure that the School is able to operate the ICT equipment in its new location. This should include access to a key contact that should be available to direct any request for assistance. Examples include; switch re-configuration or the re-distribution of ICT equipment should it be required. The scope of the support will be subject to the School staff’s own capacity and capabilities and the type of school and should be confirmed during dialogue. 
7. With regard to the re-commissioning of legacy ICT equipment, the Contractor will provide a minimum of 10 engineer days for School-specific configuration.
1. RELOCATION OF LEGACY FURNITURE AND SPECIALIST EQUIPMENT SUCH AS SCIENCE AND DESIGN TECHNOLOGY
8. The Contractor shall include for the relocation of legacy furniture and specialist equipment as identified in the legacy furniture list and as detailed on the FFE plans which detail where legacy furniture will be located within the School. 
8. The Contractor is deemed to have reviewed all FFE for decant where it is located within the existing school and confirmed its ability and suitability for decant to the new location as per FFE plans. Any FFE identified by the Contractor that will not be able to be decanted to the new school must be identified to the School at least one term prior to the decant commencing. If the Contractor identifies items of FFE that they are not able to decant they must specify the reason for the item not being able to be decanted.
8. The Contractor are responsible for ensuring that the correct facilities are provided for the recommissioning of equipment in its new location i.e. provision of plugs, terminations, and connectors. Where specialist equipment requires refurbishment by the School in order to ensure compliance with current regulations, this must be identified by the Contractor at least 3 months prior to the planned decant. This identification will need to clearly identify what connections and assumptions have been made for the items’ installation and commissioning into its final location. The School will be responsible for ensuring that any refurbishment works are completed in line with the identified requirements. Where items where Schools have organised refurbishment are not returned in time for the planned decant timeline, the School will have to accept responsibility for the installation and commissioning of the item into its final location, however the Contractor shall still make available the agreed service terminations for the installation to be completed as planned.
8. The Contractor is responsible for coordinating the correct fixing down or installation of FFE and specialist equipment that is relocated from the Existing Buildings to the [New Buildings][Refurbished Buildings][New Buildings and Refurbished Buildings].

1. [bookmark: _Toc93465994][bookmark: _Toc95032929][bookmark: _Toc97003363][bookmark: _Toc103498599][bookmark: _Toc120350186][bookmark: _Toc120586545]REDUNDANT ITEMS OF FURNITURE AND EQUIPMENT
The [New Buildings] [Refurbished Buildings] will be provided with new equipment in accordance with the room data sheets as comprised in the Employer’s Requirements and/ or as developed in accordance with this Contract. Any items of furniture and equipment redundant within the Existing Buildings not removed by the Employer in the agreed period of two weeks as detailed within paragraph  18.3 (Removal of Existing Buildings Items of Equipment) detailed below, shall be removed by the Contractor during the demolition works phase. 
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A survey of the [New Buildings][Refurbished Buildings][New Buildings and Refurbished Buildings] will be carried out by the Contractor in order to identify the external entry doors to those parts offering valuable space to receive inbound cartons and crates. The flooring of any such areas will be protected by the Contractor using hardboard. The protection will be laid and removed at the start and completion of the decant process. All relevant doors, passageways and walls shall also be protected as necessary.
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Decant porters carrying out their duties within the confines of the School will be clearly identifiable as staff of the removals firm by wearing hi-viz vest or similar. If these persons are required to perform portering duties during normal school opening hours security clearance must be obtained from the Employer.
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12. Porters will arrive and remain on Site during periods agreed with the School/the Employer (8am - 6pm minimum).
12. The Employer shall be responsible for the control of opening and closing of the School buildings during the decant. Access to and from the School buildings during the decant outside of the school day shall not be unreasonably withheld by the Employer and both Parties acknowledge the requirement to work together to achieve the dates detailed within the Decant Programme. 
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13. [bookmark: _Ref192577461]A Migration Manager shall be appointed by the Contractor. He/she will be the sole point of contact for the Contractor for the decant. The Employer will designate a corresponding School Representative in accordance with the decant timescales, who will be solely responsible for direct liaison with the Migration Manager and the issue of any instructions. 
13. It is to be agreed that all instructions, deviations from agreed plans etc, will be conveyed through the Migration Manager for instruction thereafter to the Contractor’s site foreman and his staff. It must be acknowledged by all Parties that no approach can be made directly to any porter to alter his work practices or schedule to accommodate a task not designated in a particular system of undertaking at that time.
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Completion of decant is a condition precedent Practical Completion of the Works. Discussion will be required if the Employer/School intimates that the School will close at a time which may be contradictory to the completion of the necessary works in accordance with the decant timescales. This action may lead to delays in that work being undertaken. Guidance will be required at an early date and before the start date of a specific task. Working hours will generally be 8am - 6pm although additional hours of work may be required to satisfy the Construction Programme.
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15. The cartons and crates will be packed, labelled and securely sealed by the School/the Employer. An inventory of contents for each carton shall be compiled and confirmed with the Contractor.
15. The majority of items for packing by the School will consist of stationary, text books and may include small, lightweight teaching aid items and will include sports equipment in the form of balls, rackets, bats and the like.
15. Suitable locations for storage of the packed cartons will be identified throughout the School. These locations should be near to exit doors where access to vehicles can be relatively easily obtained.
15. Glassware and fragile instruments should be wrapped in bubble wrap which will be provided by the Contractor and transferred by the Contractor in a suitable container.
15. Photocopiers and any other leased equipment will be disconnected and removed or moved to its new location by the leasing companies responsible for this specific equipment (or by the relevant School direct if owned by the School).
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16. The decant process is to be carried out in accordance with the Decant Programme.
16. A sufficient number of vehicles (including where deemed appropriate by the Contractor mechanical moving equipment) and labour to undertake the decant process within the specified period, will be provided. 
16. The Contractor shall take care in the handling of all cartons/crates and tidiness on site will be considered an essential part of that process. 
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17. To achieve a systematic and economical decant the following procedure shall apply (unless varied by consent of the Parties):
0. one floor at a time will be completely ‘boxed up’ and cleared out of the Existing Buildings before commencing onto lower floors, regardless of where it is going in the [New Buildings] [Refurbished Buildings]. The Migration Manager along with the School Representative referred to in paragraph 19.1 of this Decant Protocol will upon completion of each floor check and sign off each area; and
0. confidential items identified in paragraph 6.1 shall be confirmed and signed off as delivered to the new location in acceptable condition.
0. Upon the delivery of the last carton[s] to the correct locations in the [New Buildings] [Refurbished Buildings]. the Decant Protocol will be deemed complete (other than as set out in paragraph 24 below).
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The following activities shall occur after completion of the decant process:
18. Unpacking
The School/Employer shall be responsible for the unpacking of cartons and crates. 
18. Removal of empty cartons
Following the unpacking of the cartons, the School/Employer will make available the empty cartons by the date highlighted in the Construction Programme. The Contractor will collect and remove from site the empty cartons and associated packing materials, from an agreed central storage location.
18. Removal of Existing Buildings items of Equipment
Within a period of two weeks prior to the relevant Completion Date, the Employer shall be entitled to remove from the Existing Buildings any remaining redundant items of school equipment. 





Decant Programme

	Activity
	Date
	School

	Empty cartons delivered to the Existing Buildings by the Contractor
	
	TBC

	Empty cartons packed by the School
	
	

	Filled cartons transported from the Existing Buildings to the [New Buildings][Refurbished Buildings][New Buildings and Refurbished Buildings] by the Contractor
	
	

	Date for Completion
	
	

	Crates and cages unpacked and available for collection
	
	

	Note
The dates in this programme will be varied by an agreement of the Parties (acting reasonably) in the event that there is a material delay to the relevant Date or Dates for Completion.








ANNEX 23
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